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1 | Filed complt, and issued summons, 


(5 Civ. 5095 


11-5-75 Filed summons & Marshal's return. Served: 
| Advanced Computer Techniques By: Nina Alberti 10-21-7 


prenert Filed defts affdvt & notice of motion pursuant to Rule 12(a) to dis- 
miss the complt. for lack of jurisdiction & diversity. 


11-18-7 Filed defts memo in support of motion to dismiss for lack of juris- 
diction, 
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| 11-20- Filed pltffs memo in opposition to defts motion to dismiss for lack 
| of jurisdiction. 


11-21-7 Filed defts reply affdvt in support of nm tion to dismiss this action 
for lack of jurisdiction, 


Filed defts reply memo in support of motion to dismiss, 


Filed Endorsement & Order on motion of 11-18-75. Deft moves, under 
Rule 12(b) to dismiss for lack of subject matter juriediction, fcr 
reasons indicated, the motion is denied.,....MAC MAHON, J m/n 


Filed deft's ANSWER to the complt & counterclaim. 
Filed defts notice to take deposition of pltff, 
PRY-TRIAY CONFEPUICE HELD BY Qutge Pre Probrn. 


Filed affdvt of service by Diane Hall on 4-5-76, of pltffs trial 
brief, Statement of Facts Disputed & not Disputed & requests to charg 
on Lewis & DeClemente, defts atty's, by mail. 


Filed notice that action has been added as #3 on the ready trial 
calendar, when ‘reached in order, etc.....MAC MAHON, J 


Filed Pre-Trial Order $2. ccvce MAC MAHON, J. 


Filed notice that Nbtice of pre-trial heating held & concluded 3-15-7 
Jury trial begun 4-13, 76 & continued 4-14-76. Trial concluded 4-14- 
Total trial days (2). Jury verdict for pltff in am't of $10,115. 
Post trial motion to be submitted on paper within 14 days. Judgment 
stayed pending decision on motions. 


Filed defts statement of undisputed & disputed facts. 
Filed defts supplemental statement of undisputed & disputed facts. 
Filed defts supplemental requests for instructions to the jury. 
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en 


United States District Court? 7.500 5 


S'S) CL 
FOR THE 


SOUTHERN DISTRICT OF NEW YORK 
Civil. ACTION FILE No. 


MARIAN GATEFIELD, 


Plaintiff SUMMONS 
v. 


ADVANCED COMPUTER TECHNIQUES CORPORATION, 


Defendant 


To the above named Defendant 


You are hereby summoned and required to serve upon Ralph R. Ferney, Esauire 


plaintiff's attorney , whose address Third Floor, 299 Park a 
New York, New York 


‘@n answer to the complaint which is herewith served upon you, within 2¢ days after service of this 


summons upon you, exclusive of the day of service. If you fail to do £0, judgment by default will be 


taken against ou for the relief demanded in the company on P 
rau for ... BURGHARDE,, 


Date: October 16, 1975 (Seal of Court] 


NOTE:—This summona is issued pursuant to Rule 4 of the Federal Rules of Civil Procedure. 


to 


COMPLAINT (Filed October 16, 1975) ha 


(pp. La-Sa) 
IN THE DISTRICT COURT OF ‘TIE UNITED STATES 


FOR THE SOUTHERN DISTRICT OF o NDGE MAC MAHON 


cn pene ey aaa ~ 
Plaintifé, 
COMPLAING 
vs. 


ADVANCED COMPUTER TECHNIQUES 
CORPORATION, 


1. Plaintiff is a citizen of a foreign state, to wit; The United 
Kingdom of Great Britain and Northern Ireland, and defendant is a corporation 
incorporated under the laws of the State of New York with its principal 
office at 437 Madison Avenue, Borough of Manhattan, City and State of New 
York. The matter in controvery exceeds, exclusive of interest and costs, 
the sum of ten thousand dollars. 

2. On or abon November 1, 1972, plaintife entered into an 
employment contract in writing, a copy of which is hereto annexed as 
Exhibit A. 

3. Prior to June 2, 1975, plaintiff had fully complied with a11 
the provisions of said employment contract. 

4, On or about June 2, 1975, defendant wrongfully discharzed 
plaintiff as an employee of defendant in violation of the provisions of 
said employmerit contract. 


S. Defendant did not pay plaintiff full salary for the month of 


May 1975, 


Sa 
WHEREFORE, plaintiff demands judgment against defendant in the 


sum of Twenty-Thousand Dollars ($20,000.00), interest, and costs. 


Dated: New York. New York 
October 16, 1975 


Attorney for Plaintiff 

Third Floor 

299 Park Avenue 

New York, New York 10017 
Tel: (212) 688-5000, Ext. 722 


DIMAND FOR JURY 


Plaintiff demands a trial by jury of all issues raised by the 


foregoing complaint. 


Address of Plaintiff: 
41 Central Park West 
New York, New York 10023 


Address of Defendant: 
437 Madison Avenue 
New York, New York 10022 
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hepetiniie A - EMPLOYMENT CONTRACT AARENEO TO FOREGOING COMPLAINT 


Sa eee Le : (pp. 6a-9a) 
hi cee Mat Made as of November 1, 1972 between - 


BAAN... JUIER Th SONS QURPORATION, a New York corporation (hereinafter 
TOTO 4 <3 “Employer") and Marian Gatefield’ — (hereinafter 
refexre) © + as "eaployee"); i 


wHERHIN it is agreed as follows: 


2. Eeplesnent: 
(a) Employer hereby employs Employee and Employee hereby accepts such 
emp*oyinent, upon the terms and conditions hereinafter set forth. 


{tv} Employee shall perform ‘such duties as may be ‘assigned to him fren 
time tc tim2 by Empicyez, shall devote his entire time, attention and encrgies 
to the business of the Employer and shall faithfully perform his cuties in 
accordance with the directions of the Employer. 


(a) Employee's employment hereunder shal]. commence on November 1, 1972 
and shall continue until October 31, 1977 provided that after 
October 31, 1975 either party shall have the right to terminate this 

agreement on not less than sixty (60) days written notice. 


(b) In lieu of any notice required to be given by Employer hereunder in the 
event it terminates the agreement, Employer shall have the right to pay Employce 
the salary he wouid receive during such notice period in one lump sun, in which 
event this agreement will immediately terminate. 


(c) Notwithstanding enything hereinbefore contained Employer shall have 
the right to terminate this agreement immediately at any time for cause. 


3. Compensation: ion: 


i For the purpose of this paragraph 3 the term "Year of the Agreement" shall 
mean the twelve (12) month period commencing on November 1, 1972 and 

on cach succeeding November 1 ., during the term hereof. As full compensaticn 
for all services rendered by Employee hereunder, Employer shall pay Employee the | 
following sa‘ary: 
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(a2) From November 1, 1972to October 31, 1973 Employee will be paid 
a salary at the rate of Ninctccn Thousand Dollars ($19,000) per annum; 


(b} During cach succecding year of the agreciment commencing with 
November 1, 1973 Employee's annual rate of salary shall be increased by an . 
additional $1,500, provided that after Employee's annual rate of salary is 
equal to $22,000, Employee and Employer shall negotiate any further increases 
in Employee's salary. 


4, Benefit Plans of Employer: 
Employee shall be entitled to participate in all group life insurance, 


major medical and other employee benefit plans established by liaployer in 
accordance with the applicable provision of such plans. 


5, Assignment: 


Employer shall have the right to assign this agreement to any successor 
to its computer applications business, whether by purchase, merger or other- 
wise provided that such successor shall agree to be bound by all the tenis 
hereof which are applicable to Employer. 


6. Vacation: 

During the first five (5) years of his employment by Employer, whether 
prior to or after the date of this agreement, Employee shall be entitled each 
year to a two (2) week vacation; thereafter, Employee shall be entitled to a 
three (3) weck vacation. Such vacation may be taken whenever consistent with 
the perofmnance of her duties hereunder. 


7. Restrictive Covenant: 

(a) Employee acknowledges that during the course of his employment he has 
and will become acquainted with the business of Employer, will have close contact 
with Employer's clicnts and their personnel and with the special requirements and 
programs of such clients. During the term of this agreement, and for a period of 
one (1) year thereafter, Employce shall not, directly or indirectly.cither as an 
individual, as an cmployee or member of a partnership, or an as employee, officcr, 


director or stockholder of any corporation, solicit or accept, or advise anyone 


x 


asain 
else to solicit or accept, any business for computer application, comute: 
software and related activities from any client, or fron the persoinc! of 
any client, with whon Enployee transacted any business during the tim» Exslovee 
was employed by Employer. Aj) Papers, memoranda, notes, reports, charts, 
programs, data, or other documents of any Kind relating to the business of 
Employer or to the busincss of its clients shall be the sole and exclusive propsre- 
of Employer and shall be tumed over to the Employer upon the termination 
of Employee's employment. Employee hereby acknowledges that the limitations 
as to time herein placed on his Subsequent employnent or association, and the 
limitations on the character or nature thereof, are reasonable and taiy and 
will not prevent or materially impair his ability to eam a livelihood. 


(b) During the tem of this agreement and for the one (1) year period 
thereafter, Employee shall not offer employment to, or advise anyone clse to 
‘offer employment to, any employee of Employer, or any employee of Employer 
wno voluntarily leaves the employ of Employer during such period. 


8. Notices: 


Any notice required or pemitted to be given uder this agreement 


-be sufficient if in Writing and if sent by registered mail as follows: 


If to Employer: Advanced Corputer Techniques Corporatic: 
437 Madiscn Avenue 
New York, New York 10022 


If to Employee: Miss Marian Gatefield 
- 41 Central "ark West 
Apt. 11G 

New York, N.Y. 10023 


$9. Inventions and Discoveries: 

(a) Employee shall promptly make a written disclosure to Employer of 
each invention, discovery of improvement, whether patentable or not, 
(hereinafter referred to as the "Invention") conceived or reduced to writing 
by the Employce during the course of Employee's employment by Employer provided 
that the forgoing shall not apply to inventions, discoveries or improvereats not 
relating to Enployer's business and which Employee conceived during other tian 
Employer's normal working hours. As to cach Such invention, Enployce shall point 
out the features or concepts which the Employee believes to be new or different. 


Ja 
(b) Emplgyce hereby assigns to [imployer, its ‘successors and ussigis, any 
such invention, which shall become and remain Employer's property whether er not 
patent applications are filed thercon. Emp loyec shall, upon Employer's requost 
ang at Employer's expense, cause patent applications to be filed thereon in 
countrics selected by Employer, through solicitors designated by Employer end 
shall assign all such applications to Employer, its successors and assigns. 
Employee shall give Employer and its solicitors all reasonable assistance in 
connection with the preparation and prosecution of any such patent applications 
and shall cause to be executed all such assignments and other instruments and 


documents as Employer may consider necessary or appropriate to carry out the 
intent of this paragraph. 


10. Waiver: 


The failure of either party to insist, in any one or more instances upon 
performance of any of the terms and conditions of this contract shall not be 
construed as a waiver or a relinquishment of any right granted herewnder or of the 
future performance of any such tem, covenant, or condition, but the obligations 
of either party with respect thereto shall continue in full force and effect. 


Bs Applicable Law: cable Law: 


This agreement shall be governed by and construed in accordance with the 
laws of the State of New York. 


12. Entire Agreement: 


This agreement contains the entire agreement of the parsers with respect to 
the employment of Employee by Employer. 


IN WITNESS WHEREOF, the parties have executed this agreement as of the 
day and year first above written. 


ADVANCED COMPUTER TECHNIQUES CORPORATION 


By /s f fh ‘ n ty a Fs Pn e Cr ? 
SP ALIGN Ai SAU CSS Sed CUI rg Set CSU A 
President 


[GAR A GALE Pisc ia 


. 
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NOTICE OF MOTION TO DISMISS COMPLAINT 
(Filed November 18, 1975) (pp. l0a-I1a) 
United States District Court 
Southern District of New York 


Marian Gatefield, 


Plaintife, 


VS. 75 Civ. 5095 (LFM) 


Advanced Computer Techniques ~ Netice of Motion 
Corporation, : To Dismiss Complaint 


Defendant. 


Please take notice that on November 21, 1975 at Room 
1305, United States Courthouse, Foley Square, New York, at 
2:15 p.m., the undersigned will move this Court for an order, 
pursuant to Rule 12 (a) of the Federal Rules of Civil 
Procedure and 28 U.S.C., § 1332, to dismiss the complaint in 
this action because of lack of jurisdiction, including lack of 


diversity. 


Please take further notice that, pursuant to Rule 9 
of the General Rules of this Court, all opposing affidavits 


and memoranda, if any, are required to be served upon the 


Ila 


undersigned on or before November 18, 1975. 


Dated: New York, N. Y. 
November 7, 1975 


Attorneys Defendant 
Advanced Computer ene 
Corporation 

757 Third Avenue 

New York, New York 

(212) 421-8837 


To: Ralph R. Ferney, Esq. 
299 Park Avenue 
New York, New York 10017 
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AFFIDAVIT OF OSCAR SCHACHTER IN OPPOSITION TO MOTION TO DISMISS 
COMPLAINT (pp. 12a-15a) 


United States District Court 
Southern District of New York 


Marian Gatefield, 


Plaintiff, 


vs. F 7§ Civ. $098 (LPM) 


Advanced Computer Techniques 


Corporation, Affidavit In Support 


Of Defendant's Motion 
Defendant. 


State of New York 
ss. 


County of New York ) 


Oscar H. Schachter, being duly sworn, deposes and 


I am Executive Vice President of the defendant, 
Advanced Computer Techniques Corporation ("ACT"). I am 
personally familiar with all the facts hereafter set forth in 
this affidavit. This affidavit is submitted in support of 
ACT's Motion, pursuant to Rule 12 (a) of the Federal Rules of 
Civil Practice, and 28 U.S.C. § 1332, to dismiss this action 


because: 
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A. The Amount In Controversy Is Less Than $10,000. 


The amount Ms. Gatefield seeks, viewed in its most 
favorble light, cannot exceed $10,000, exclusive of costs and 
intere:t. At the time Ms. Gatefield left our employ, she was 


earniny $23,000 per annum, or $1,916.67 per month. 


In May, 1975, Ms. Gatefield had requested the company 
to grant her a leave of absence. I, and Mr. Lecht objected 
to the time in which she was planning to go on leave. Assuming 
that Ms. Gatefield is correct, which we strenuously deny, she 
can recover no more than the salary for the balance of the year 
under the alleged contract, less the two months she claims she 


was entitled to take for a leave of absenc 


Indeed, her attorney wrote to Mr. Lecht on August 5, 
1975, admitting that the salary for the two month leave of 
absence had to be deducted from any claim on her behalf (see 


Exhibit 1). 


The total amount of money due to Ms. Gatefield, 
should she be successful in this action, would be $9,583, 
an amount that is less than the jurisdictional amount set 


FOCthH in 28 U,8.C. 8 Lass 


Ilha 


B. There Is No Diversity of Citizenship Between The Parties. 


In order to prosecute this action in the federal 
court, it is necessary for the plaintiff to demonstrate the 


existence of diversity of citizenship between the parties. 


That diversity is lacking here because Ms. Gatefield isa 


resident of New York, and ACT is a corporation whose principal 


place of business is in New York. 


Until June of this year, Ms. Gatefield had worked 
in the steady employment otf this company, and, throughout that 
period of time, reported to the company that she was residing 
in New York City. It is my understanding that she is still 
residing in this city. In any event, Ms. Gatefield has 
admitted residency in her complaint, which specifically 
recites her address to be 41 Central Park West, New York, 


New York. 


In view of the fact that Ms. Gatefield is, and has 
been, for a number of years, a resident and domiciliary of 
this state, there is lacking the necessary diversity of 


citizenship required by 28 U.S.C. © 1332. 


Sa 


Conclusion 


The complaint should be dismissed because this 
Court has no jurisd‘-tion over the action, since there is 
lacking any diversity of citizenship between the parties, 
and the requisite amount in controversy. For such reasons, 
defendant respectfully requests that this Court dismiss 


the action, with costs to defendant. 


Sworn to before me this 


State of New Yok! 31-4526714 
Qualified in New York County 
Commission Expires March 30, 1976 


16a 


AFFIDAVIT CF MARIAN GATEFIELD IN OPPOSITION TO MOTION 


United States District Court (pp. 16a-19a) 
Southern District of New York 


Xx 
On ee aes Se eee 


Marian Gatefield, : 75 Civ. 5095 (7.FM) 
ibe Plaintiff, 
. Ai “idavit Ir Opposition 
vs. to Defendant's Motion 
: lo Dismiss Complaint 
Advance 1 Computer Techniques ) 
Corporation, 
Defendant. 


xX 


ene 


State of New York  ) 


Ss. 
County of New York ) 


Marian Gatefield, being duly sworn, deposes and says: 
1. I am the plaintiff in this action. I am personally familiar with all 
the facts set forth in this affidavit which is submiited in opposition 
| - to defendint's motion pursuant to Rule 12(a) of the Federal Rules of e 
og] Civil Practice, and 28 U.S.C. § 1332, to dismiss this action for lack 
of jurisdiction because (a) the amount in controversy is less than 
$10,099; and (b) there is no diversity of citizenship. 
2. I ama citizen of the United Kingdom of Great Britain and Northern 
Ireland. I am the daughter of Br..ish citizens and was born in Slough, 
a Buckinghamshire, England on March 22, 1943. 
3. I began to reside in the United States in Now York City in October 1966 
with a permanent visa entitling me to work in the United States, and 
ae have continued to reside in New York City since that time. However, 


at no time have I either renounced by British citizenship or applicd for 


par American citizenship. My Alien Registration Receipt Card ("Green Card’), 


ero which T am required to have on my possession at all times, states that baz 
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my Registration Number is A-14833292. My British Passport Number is 
799889. Although I continue to reside in New York City, I do not intend 
to reside here pemnanently. 

From October 1966 until March 1969, I was employed by Computer Applica- 
tions Limited in New York City. In March 1969, I became an employee of 
defendant, a New York corporation, in New York City. Effective 
November 1, 1972, my employment for defendant was under the Employment 
Contract of same date which is attached as Exhibit A to the Complaint 

in this action. 

I had several salary increases while an employee of defendant, and on or 
about the first week of May 1975, I was advised by defendant's President, 
Charles P. Lecht, that my salary would be increased from $23,000 per 
annum to $25,500 per annum effective May 16, 1975. Notwithstanding 
this, the wages paid to me for the last half of May 1975 were based on 

a $23,000 annual salary. 

Early in April 1975, I applied for, and was given permission by the 
Executive Vice President of defendant, Mr. Oscar Schachter, to take a 
two-month's leave of absence from June 1, 1975 through July 31, 1975. 

I advised Mr. Lecht when I commenced my leave to go to visit my family 


*n England that, should anything come up in my absen-« of an emergency 


nature, he should contact me. While I was in England visiting my family, 


I received a letter from Mr. Lecht dated June 2, 1975 advising that my 
employment with defendant was terminated, effective immediately. This 


was in violation of my employment agreement which required that defendant 


COLNE LO Ciptoy me at beast through December ty fs. 
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I have incurred from June 2, 1975 to date the following expenses, all of 
which are a direct result of my wrongful discharge in violation of my 
employment agreement with defendant, and which constitute the expenses of 
being advised of my rights < 1 attempting to find suitable employment: 


Extra Air Travel to New York City 
from England ( I received a discount in fare) $ 175.00 


Approximation of cost of phone calls, 

stationery, typewriter rental, telephone 

answering machine, entertainment, travel 

expenses and extra medical insurance 

premiums 710.00 

Unpaid expense report and property 

not returned by defendant 350.00 

TOTAL $1,,255..00 

In making the above list, I do not intend to waive my rights to other 
expenses which out of ignorance of my rights or inadvertance I have 
not included at this time. Also, I expect to incur additional expenses in 
the future. 
My seniority as an employee with defendant entitled me to three weeks of 
paid vacation, none of which had been taken at the time of my wrongful 
discharge. This constitutes additional damages of $1,471 (3/52 of 
$25,000). 


I have no reason to expect that I will obtain gainful employment between 


now and January 1, 1976, although I have attempted to do so and will 


continue to do so. 

I authorized my attorney to send the letter attached as Exhibit). 1 ta 

the affidavit (which I have read) by Mr. Schachter in Support of the 
motion to dismiss this action. It was intended as an offer of compromise 
to avoid litigation and not as a statement of the maximum amount of 


damages which I would claim in the event litigation had to be conmence:. 
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I am advised that the minimum damages which I should collect from 
defendant in this suit is $17,685, outlined as follows: 


a. $25,500 annual salary from June 1, 1975 
through December 31, 1975 $ 14,875 


Failure to pay 1/2 May salary in full 104 


Other expenses to date as per Section 7 
of this affidavit 


Vacation pay 


CONCLUSION 
The above facts make it clear that the amount in controversy exceeds 
$10,000.00 and that I am a citizen of the United Kingdom whereas defendant 
is a citizen of New York; wherefore, defendant's motion to dismiss 
on the grounds that the requisite amount in controversy and the 
diversity of citizenship required by 28 U.S.C. § 1332 is lacking should 


be denied. 


Sworn to before me this 
fate day of November, 1975 


> 
ae 
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ee ey Public 


ANNE J. EXLINE 
NOTARY PUULIC, Siate cl Yow York 
No. 31-1145625 
Qualificd in Now York County jy 2 
Commission Expires March 30, 19 / 
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AFFIDAVIT OF CHARLES P. LECHT 


(pp. 20a-23a) 
United States District Court 
Southern District of New York 


Marian Gatefield, 
Plaintiff, 


VS: : 75 Cive 5095. (LEM) 


Advanced Computer Techniques : Affidavit 
Corporation, eT eee 


Defendant. 


State of New York ) 
Sse 


County of New York ) 


Charles P. Lecht, being duly sworn, deposes and says: 


I am president of Advanced Computer Techniques 
Corporation ("ACT") and. am fully familiar with all of the facts 
set forth in this affidavit. I submit this reply affidavit 
in support of defendant's motion under Rule 12A of the Federal 
Rules of Civil Practice to dismiss this action for lack of 


jurisdiction. 
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I have reviewed the affidavit of Ms. Gatefield, the 
plaintiff in the above entitled action. The statement con- 
cerning salary increases purportedly promised to her in 1975, 
is in error. Salary increases were discussed based upon 
continued performance, but none were settled upon. At no time 

= was her salary increased from the $23,000 amount she was 

receiving, nor do our books show that such increase was ever 
implemented. By her own admission, the wages paid to her for 

b the last half of May, 1975 continued to be based on a $23,000 


annual salary. 


When she received these wages, she made no statement 
disputing the amount paid, and not until receipt of a letter 
from her attorney was this company on notice of her claim for 


additional compensation. 


I further adopt all of the statements made by 


Oscar Schachter, Executive Vice President of this firm, made 
in his affidavit in support of the motion dated November q; 


1975. His affidavit set forth that Ms. Gatefielad was never 


given permission by the company or any other representatives 


to take a two-month leave of absence during the period which 


she requested. On the contrary, Mr. Schachter and I both 


specifically advised her that her plans were in conflict with 
her duties and this firm's obligations to its clients. These 
Statements by Mr. Schachter are barely contested by the 


plaintiff. 


It is our opinion and the opinion of experts in the 
computer industry, including Mr. D. H. Brandon, a well-known 
authority in personnel requirements in the computer field, 
that Ms. Gatefield could have obtained employment shortly after 


her severance from this company. Ms. Gatefield's competence 


in her professional skills was not in question. She has 

had six years of intensive experience with ACT on numerous 
projects involving sophisticated programming, systems desion 
and analytical requirements. It is highly doubtful that she 
has exerted efforts to obtain new employment. I have been 
told by persons with whom Ms. Gatefield has had contact 


since June 1975, that she did not intend to seek a position 


immediately after her discharge, but to wait until a time 


when she was ready to do so. 


S/n ¥ leat 


Sworn to be 


State of New York, No. 31-4526714 
Qualified in New York County 
Commission Expires March 30, 1976 


State of New York 
> SS. 
County of New York ) 


Herbert Klitzner, being duly sworn, deposes and 
Says: that deponent is not a party to the action, is over 
18 years of age and that on the 20th day of November, 1975, 


deponent served the within affidavit on 


Ralph Ferney, Esq. 
299 Park Avenue 
New York, N.Y, 


at the address designated by said attorneys for that purpose 
by depositing a true copy of same enclosed in a postpaid 
properly addressed envelope in an official depository under 
the exclusive care and custody of the United States post 


office department. 


S Fe pppeer 


Sworn to before me this 


S March 30, 1976 
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United States District Court (pp. 24a-33a) 
Southern District of New York 


Marian Gatefield, 
78 Civ. SO9S (LEM) 
Plaintiff, 


Answer and 


vs. 
Counterclaim 


Advanced Computer Techniques 
Corporation, 


Defendant. 


Defendant, Advanced Computer Techniques Corporation, 
denies each and every allegation set forth in the Complaint, 
except as specifically admitted or otherwise answered, as 


follows: 


Paragraph Response 


Be Defendant is without information sufficient 


to form an opinion or belief as to the 
truth or falsity of this allegation, 
except to admit that defendant is a 
corporation with its principal place of 
business at 437 Madison Avenue, New York, 


New York, and to deny that the matter in 


25a 


controversy exceeds, exclusive of interest 


and costs, the sum of ten thousand dollars 


($10,000). 


First Affirmative Defense 


2. The complaint fails to state a claim against 


defendant upon which relief can be granted. 


Second Affirmative Defense 


3. Plaintiff never entered into an employment 


contract with defendant. 
4. Accordingly, defendant was free to terminate 
plaintiff at will and for any reason without any obligation for 


payment of compensation over and above compensation that 


plaintiff had earned prior to termination. 


Third Affirmative Defense 


Plaintiff never entered into any written 


ee SWE ARNE Bitte eras er VE cre iy AAW PAN OR 


26a 


employment contract with defendant. 


6. The contract, as alleged, is null and void and 


unenforcible, being in violation of the Statute of Frauds. 


Fourth Affirmative Defense 


7. Plaintiff absented herself from defendant's 


employ without authorization. 


8. Plaintiff refused to carry out the duties and 


responsibilities of her position with defendant. 


9. Plaintiff's discharge was justified because 
plaintiff did not perform her work satisfactorily or in 
compliance with defendant's instructions and directions and, 

acted 
instead,/directly in contravention of defendant's instructions 


and directions. 


Fifth Affirmative Defense 


Court lacks jurisdiction because there 


27a 


is no diversity between the parties. 


Sixth Affirmative Defense 


ll. This Court lacks jurisdiction because the amount 
in controversy does not exceed $10,000, exclusive of interest 


and costs. 


Seventh Af” ‘rmative Defense 


12. Plaintiff had reasonable opportunity to obtain 
employment at a comparable or higher rate of compensation as 


with defendant. 


13. Piaintiff made no effort to obtain employment 
following her dismissal, and having failed to meet her 
obligation to mitigate any damages she alleges she suffered, 


is entitled to no recovery. 


90 TN i Ra a 2 Fn ag te- - 
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Couhterclaim 
First Count 
1. Plaintiff was engaged by defendant as a systems 
analyst [and las a marketing representative/for the defendant, 


a computer software and systems analysis company. 


2. Among other functions, plaintiff was specifically 


given responsibility for soliciting potential clients and 


servicing such clients, whose offices were located at the Port 
of New York and New Jersey Authority, World Trade Center in 


New York City. 


3. Defendant had invested considerable sums in 
developing good will with the Port of New York and New Jersey 
Authority and the World Trade Cencer, and in the training and 
employment of plaintiff, with the expectation and on reliance 


that the investment would result in the retention of clients 


} 
‘ 
f 
| 
f 
i 
i 


whose offices were located at the Center. 


4. Defendant informed plaintiff, and plaintiff 


understood, that she was to be on call to work On any emergency 


oe ERA pe BS ee oF et et Kv eene!: 
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matters that developed for the defendant, in addition to her 


duties at the World Trade Cent 


5. Suc’ *n emergency occurred, beginning in April, 
1975, when defen .... undertook a large project with First 
National City Bank to write specifications for their money 


management system (COINS). 


6. The COINS project drained a large part of 
defendant's staff, particularly in the initial months (April 


to July, 1975), in which the project was under way. 


7. Accordingly, systems analysts on defendant's 
staff engaged in other projects had to be called in to work 


on the COINS project on a temporary basis. 


SSS SaSSeessssssssses ssesssnntutesisssonshtsssnsheanssssssntenssnsistinsssntesinnmni 


8. Defendant had Cirected plaintiff to work 


temporarily on the COINS project, but plaintiff “eft defendant's 


employment on or about May 30, 1975, without authority and in 
conflict with, and without concern for her required duties, 
and was unavailable for assignment to the project and ¢iu 


refuse to participate in such project thereafter. 


SESS Sr FREE FO APE PMO ARE 3 me SE IS 
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9. +laintiff's actions were deliberate and malicious 
and designed to injure and impair defendant's business, and its 


business opportunities. 


10. Defendant has sufferei substantial damages 


eRe Re GE OEE Ar cgi VO en 


because of plaintiff's acts. 


= 


Second Count 


ll. Defendant repeats and reéa.leges paragraphs 1 


through 10 of this Counterclaim, as if set forth herein. 


9 RE ee SONS SOE Pe Kier Oy Oe we Het 


12), Assuming [plaintité had executed an employment 


contract with defendant| as alleged in plaintiff's comp2).aint, 


plaintiff breached said alleged contract 


13. The alleged contract provides, anter alia, 
that plaintiff shall perfoxm such duties aS may be assigne2 by 
defendant, shall devote her entire time, attention and energies 
tc the defendant's business and shall faithfully perform 


plaintiff's duties in accordance with defendant's directions. 


Sr a ee 
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14. In refusing to continue her work at the World 


Trade Center, and refusing to work on defendant's COINS 


project, and in absenting herself from the company while 
these and other assignments were in effect, plaintiff acted 
contrary to and in breach of the obligations of her alleged 
contract with celendant, and in direct contravention of 
defendant's instructions and directions, and thereby damaged 
defendant's then current operations and prejudiced defendant's 


business opportunities. 


7 
Pr Nig tie, py CE A ere FE 4 tg Tt hint Soe: 


Third Count 


15. Defendant repeats and realleges paragraphs 


1 through 14 of this Counterclaim, as if set forth herein. 


16. Plaintiff undertook to perform duties for 


defendant for compensation, 


and to perform those duties 


faithfully, to comply with defendant's instructions and 


directions, and to devote her time, attention and energies to 


defendant's business. 


17. Plaintiffé failed to live up to her responsibil~ 


ities and obligations under her agreement with defendant by 


32a 


absenting herself from the company without authorization 


dereliction of her duties. 


oh ea 


18. As a result, plaintiff damaged defendant's then 
current operations and prejudiced defendant's business 


Opportunities. 


Wherefore, defendant seeks judgment against plaintiff 
and in favor cf defendant in an amount of not less than $60,000, 


plus the costs of this action, and interest. 


Dated: New York, New York 
January 2, 1976 


Lewis & DeClemente 
Attorneys for Defendant 
757 Third Avenue . 

New York,-New tas LOOL7] 
ee cae 
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Ralph Ferney, Esq. 
Attorney for Plaintiff 
299 Park Avenue 

New York, New York 10017 
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| State of New York 88: 
i County of New York 


Linda Dickinson, being duly sworn, 


That she is over the age of twenty-one years. 
That on the Sthday of Jan. 1976, she served a true 
' copy of the within Answer and Counterclaim 
on Ralph Ferney, Esq. the attorney for the 
| plaintife herein, by depositing the same, properly en- 
| closed in a securely sealed post-paid wrapper, in a United 


f States Post Office box directed to said attorney as follows; 


Ralph Ferney, Esq. 
299 Park Avenue 
New York, New York 10017 


| 


{ that being the place where he keeps an office for the 


2. 
PX seers 
] 


oe ate ee ee ee 


eee 


regular transaction of business, and the last address men- 


i tioned in the papers last served by 


Sworn to before me this \ — oe 


day of Januar 197 4 wh ; neta, : ‘eens, eke 
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PLAINTIFF'S REPLY TO DEFENDANT'S COUNTERCLAIM 


l (Filed April 19, 1976) (pp. 34a-36a) 
United States District Court 


Southern District of New York 
x 
ieee eee 


* R Marian Gatefield, ” 
Plaintiff, 
75 Civ. 5095 (LFM) 
vs. Reply to Defendant's ‘ 
Counterclaim . 
Advanced Computer Techniques : Ty 
Corporation, 
Defendant. 


Plaintiff, Marian Gatefield, denies each and every allegation set 


forth in the Counterclaim of defendant, ex: 


- 1. As to Paragraphs 4, 25°02 ona 15, plaintiff admits she was - 
q 


employed by defendant corpor 


“sect as follows: 


ation, a computer software and 


Systems analysis company, as a Systems analyst, and acted as the 


director of the World Trade center Project for defendant ae 


but denies all other allegations in such Paragraphs except as 


set forth in Paragraph 2 of this Reply. 


tN 
° 


As to Paragraphs 12, 1% and 15, plaintiff admits that she entered 
into an employment contract in writing with defendant, a copy of 
which is annexed .. Exhitit A to the Complaint, but denies all 
Other allegations in such Paragraphs, except as set forth in 


Paragraph 1 of this Reply. 


First Affirmative Defense 
eee ee 


—— 


3, ALL three counts of the Counterclaim fail to state 


a claim against plaintiff upon which relief can be gianted. 
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Second Affirmative Defense 
mative vetense 


4. Plaintiff and defendant entered into a written employment contract 
the provisions of which were complied with by plaint:!/* and breached 
by Defendant; accordingly, defendant is not entitled to recover under 
any of the three counts of its Counterclain. - 
Third Affirmative Defense 7.8 
————_ rt imative verense 
5. If defendant suffered any damages as a result of or following is : 
termination of plaintiff's employment, it was because defendant had iN 
wrongfully discharged plaintiff in violation of a written employment 
agreement; accordingly, no relief is obtainable under eny Uf the three 
counts of the Counterclaim. 
Fourth Affirmative Defense 
et imative verense 
6. 


If defendant suffered any damages due to or in any way related to a 


4 
the dismissai of plaintiff from her employment with defendant, it Ls 
was because of defendant's willful decision to terminate plaintiff's 


? ‘we 
employment. 


Fifth Affirmative lefense 


7. Defendant is guilty of laches and is estopped from asserting any * 
of the three counts of the Counterclaim. 
Sixth Affirmative Defense 
a ative Defense 
8. 


If plaintiff committed any wrongful acts alleged in the Counterclaim, 


they were consented to and cendoned by defendan 


Seventh Affirmative Defen 
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If defendant suffered damages, having any causal relationship with 
the nonperformance of duties by plaintiff or her termination of 
employment, it was due to the primary negligence of defendant 

in its failure to exercise due care and good business judgment to 


prevent such damages. 


Eighth Affirmative Defense 


If defendant suffered damages following or in any way related to the 
termination of plaintiff's employment, it was primarily due to intervening 


events beyond plaintiff's reasonable control. 


Ninth Affirmative Defense 

Upon information and belief, the laws of the State of New York and 

the By-laws of defendart, a corporation organized under the laws of 

the State of New York, require that plaintiff be indemified for 

any suit by defendant against plaintiff arising out of such employment 

other than willful misconduct; therefore, defendant cannot recover under 

the second and third counts of its Counterclaim. 

WHEREFORE, plaintiff seeks judgment against defendant and in favor of 

plaintiff to dismiss the Counterclaim of defendant, plus the costs of defending against 
the Counterclaim, and judgment as prayed for in the Complaint. 


Dated: New York, New York 
January 26, 1976 


ph ’R. Ferney 
Attomey for Plaintiff 
299 Park Avenue 
Third Tloor 
Te ta A 

1 O08 L000 Lat. te 

Lewis §& DeClemente 
Attorneys for Defendant 
757 Third Avenue 
New York, New York 10017 
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_---.--- PRE-TRIAL ORDER # 2 OF MAC MAHON, J, (Filed April 
. 16, 1976) 


PAI TRIAL OVDEK WO. 2 


7S Civ. SOLS (LEM) 


Defendant(s). 


+ ee is ee eaten hp tenia a nln toasts ns rane en a 


The parties to this action, by thei torncys, having appeared before this 
cout at a pre-trial conference on ad 2g ISR, porcuant to Rule 16 


of the Feteral Rules of Civil Procedure, it is hereby stipulated and ordered thal: 


~ 
th. (1) The parties shail camplete all discovery and inspection by lal |2. 
19 


(2) The parties shall, in order to prevent Celay or interription of the trial 
or other delay or failure of justice, have sufficient witnesses available in the 
Courtroam at all times during the trial, and shall perpctuate by depysition tho 
testimony, on direct an7 cross-examination, of any esscatial witness, including 
Physicians and other exerts. 

10 pape 


(3) The parties shall subnit trial bricfg, a statement of facts nut Ainsatad 
disputed, and,if a jucy trial, requests to charge cn or before 


i i aes 


(4) The parties shall, in advance of trial, mark for identification all ex- 
hibits which they intend to use upon the trial, with the plainti‘#(s) u: Sy Yuru- 
hers and the defendant(s) using letters, 


) , Ihis action shell be added to the reserve trisi calendar on or aftec 
B, and .nereafter counsel are Obliged to watch the New York Jaw 
Journal for publidation of this action on this court's realy trial calendar, 


Once oublished in the New York Law Journal, all parties mist be reciv to prececed 
to trial on short telephonic notice, Adjournments of the trial will ot be 
granted except upon a showing of good cause arising after publication on the 
ready trial calendar. 


(6) shall move by _ 


2 AD? for an cider 


within ten (10) days in ac- 
cordance with motion for 


This action is referred to 
for 


(7) it shall be the responsibility of the parties and their attorneys now 
of record to bring this order to the attention of trial counsel and any other 
attorney who is now, or may hereafter be, involved in this litigation, 


: (8) Failure to comply with any of the provisions of this onier may result 
in the court's taking eppropriate steps to terminate the action. 


Dated: Ne rk, N, Y. 
: 3: is ae oT 


torney(s) for PlagAtiff(s) 


BEST COPY AVAILABLE 
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TRANSCRIPT OF PROCEEDINGS BEFORE HON, LLOYD F, MAC MAHON ON 
APRIL 13, 14, 1976 


ars 
UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


MARIAN GATEFIELD, 


Plaintiff, 


vs. : 75 Civil 5095 (LFM) 


ADVANCED COMPUTER TECHNIQUES 
CORPORATION, 


Defendant. 


HON. LLOYD F. MacMAHON, 
District Judge. 


New York, April $13, 12976; 


10.00 o'clock a.m. 
(Room 501) 


APPEARANCES: 


RALPH R. FERNEY, Esq., 


Attorney for Plaintiff. 


LEWiS & DeCLEMENTE, Esqs., 
Attorneys for Defendant; 


BY: PAUL LEWIS, Esq., of Counsel. 


W/ / 
Q2 % 


SOUTHERN DISTRICT CouRT REPORTERS us. COURTHOUSE 
FOLEY SQUARE. NEW YORK wy CO 7-4$00 
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(A jury of six and one alternate were duly 
impaneled and sworn.) 

(Mr. Fernay made an opening statement on behalf 
of the plaintiff.) 

(Mr. Lewis made an opening statement on behalf 
of the defendant.) 

THE COURT: Proceed. 


MR. FERNEY: Marian Gatefield. 


MARIAN GATE F TEL Dp, the plaintitt, called 


| 
| 
| 
| 
| 


as ‘a witness in her own behalf, being first duly sworn,| 


| 


testified as follows: 
DIRECT EXAMINATION 


BY MR. FERNEY: 


Q Miss Gatefield, what is your present address? 

A 41 Central Park West, New York. 

.@) Are you a citisen of the ‘'nited States of 
America? 


A No, I am not. 


Q Are you a citizen of any country? 
A I am a citizen of the United Kingdom of Great 


Britain and Northern Ireland. 


Q Do you have aviy documentary prook oat yous 


British citizenship? 


SOUTHERN DISTRICT COURT REPORTERS U.S. COURTMOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 7.4580 


40a 
Gatefield - direct 

A Yes, I have a British passport. 

Q I hand you a document marked as Exhibit 1 for 
identification. 

Is this the passport issued to you by the 
British Government? 

A Yes, it was. 

MR. FERNEY: Your Honor, I would like to intro- 
duce this into evidence. 

THE COURT: Received. 

(Plaintiff's Exhibit 1 for identification 

was received in evidence.) 

Q Do you have a visa issued by the United States 
Government permitting you to have residence in the United 
States of America? 

A Yes, I have a permanent resident visa. 


Q Do yi 1 have any documentary proof of this visa? 


A I have a residence alien receipt card. 


Q I hand you a document marked as Plaintiff's 
Exhibit 2 for identification. 
Is this card yours? 
MR. FERNEY: I introduce this document into 
evidence. 


THE COURT: Received. 


(Plaintiff's Exhibit 2 for identification 


SOUTHERN DISTRICT COURT REPORTERS U.S. COURTROUSE 
FOLEY SQUARE, NEW YORK, ny. CO 7-48e0 
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Gatefield - direct 
was received in evidence.) 
Where were you born, Miss Gatefield? 
In South Birmingham, Hampshire, England. 
Do you have a college education? 
Yes, I do. 
Where did you attend college? 
Portsmouth College of Advanced Technology, 
Engiand. 
Q What did you major in? 
A Mathematics and physics. 
Q What year did you graduate from college? 
A 1964. 
Q Upon completion of your college education were 
you employed by any employer? 
A Yes, I was employed by Honeywell, Inc., in 
London. 
Q How long did you work for Honeywell? 
A I worked for them from November 1974 until 
September of 1976. 
Q What happened after you finished your employment 


with Honeywell? 


A T joined a corporation here in New York called 


Computer Applications, Inc. of 555 Madison Avenue. 


Q What was your occupation with Honeywell and I 


SOUTHERN DISTRICT COURT REPORTERS. USS. COURTHOUSE 
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ars Gatefield - direct 


believe CAI, is that correct? 

A Yes. Honeywell I was a trainee programmer 
and then I became a programming instructor, instructing 
clients' personnel in the use of Honeywell computers. 

At Computer Applications, Inc. I was a systems 
analyst programmer. 

Q Will you explain what a systems analyst 
programmer is? 

A A systems analyst programmer is a person who 
prepares specifications for a computer system through our 
interaction with a potential user who - example ina 
payroll department would like to automate their payroll 
processing so we analyze interactions with the user's 
specifications, what the user wants translated into the 
computer specifications and is responsible for the estimat- 
ing of how long this translation into specifications and 
the implementation of the systems and the translation of 
the specifications into computer programs and then testing 
and running of the computer program and estimating how 
long these phases will last and the cost of such; the 
implementation of the system and the running of the 
system. 

Q How long did you work for CAI? 


A I worked from October 1966 until February 1969. 


SOUTHERN DISTRICT COUR™ REPORTERS U.S. COURTHOUSE 
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Gatefield - direct 
Then were you employed by another company? 


Yes, I was employed by Advanced Computer 


Techniques, ACT at 437 Madizon Avenue, 


Q Is that the defendant corporation in this action?) 


A Yes, it is. 
THE COURT: When did you start work for ACT? 


THE WITNESS: In March 1969; February, March, 


What kind of work did you do for ACT initially? 
I was a systems analyst anc programmer. 
Q Who did you report to? 
A Initially I reported to Mr. William Hardin who 
was a vice-presidert and who hired me. 
Q What were Mr. Hardin's more specific duties? 
A He was manager of the New York location, the 
whole of the New York office. 
Q Did you continue to work for Mr. or report to 
Mr. Hardin throughout your employnent or did that change? 
A No, that changed. Mr. Hardin left the 
company and then I was assigned to the World Trade Center 


project and from that point on I reported directly to the 


president of the corporation, Charles Lecht. 


Q Will you spell that? 


A L-e-c-h-t. 


SOUTHERN DISTRICT COURT REPORTERS U.S, COURT “OUSE 
FOLEY SQUARE, NEW YORK, N.Y. CoO 7.4880 


Gatefield - direct 
Had you known Mr. Lecht before this? 
A Yes. 
Q Excuse me, when did this change occur, when did 
you begin to report to Mr. Lecht? 
A At the end of 1970, beginning of 1971. 


not absolutely sure of the dates. 


‘ 
Q You said something about the New York World 


Trade Center project. Will you explain that a little 
more? 

A ACT was the computer consul ing corporation 
to the New York World Trade Center and I was responsible 
for interacting with the Worid Trade Center personnel and 
for the management of any projects that the World Trade 
Center awarded us. 

Q How long while you were at ACT after you began 
to work and report to Mr. Lecht did you continue to 
report to Mr. Lecht, the president? 

A Throughout my employment at ACT except for 
particular times when I was asked tc work on other 
projects, other technical projects and for the duration 
of those I reported to the project leader but stili to 
Mr. Lecht. 

Q When you reported to Mr. Lecht what were your 


primary duties? 


SOUTHERN DISTRICT COURT REPORTERS U.S. COURTHOUSE 
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Gatefield - direct 
A The New York World Trade Center. 
Q At some point in time did you enter into a 
written contract with ACT? 
A Yes. 
MR. LEWIS: Objection, your Honor. 
THE COURT: Sustained. 


Do you have the written document? 


MR. FERNEY: Yes, sir. 


THE COURT: I suggest you proceed by using it. 
Q I hand you a document marked as Exhibit 3. 
I ask you to look at this document. I will read fro the 


benefit of the jury the initial paragraph. 


THE COURT: No, not until it is in evidence. 


MR. FERNEY: All right, your HOnor. 


Please read the document and investigate it. 
On the last page of the document are there any 
signatures? 


A There are two signatures. 


Q Whose signatures are they, if you know? 


A Charlie Lecht and my own. 


Q Above the name Charlie Lecht as you put it is 
there any other language? 
A Advanced Computer Techniques Corporation. 


The line under that? 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
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Gatefield - direct 
President. 
MR. FERNEY: Your Honor, I introduce this 
into evidence. 
THE COURT: Received. 
(Plaintiff's Exhibit 3 for identification was 
received in evidence.) 
Q Will you tell the jury the circumstances 
surrounding the events whereby you signed this contract? 
A In October 1972 Mr. Lecht and I had a discussion 
concerning my annual review and at that point he informed 
me that he would like to offer me an employment contract 
with the corporation and gave me a raise at that time from 
17,200 to $19,900 and explained the terms of the contract 
and the length, the duration of the contract. 
Q Did you sign it at that time? 
A No, I did not, There was no contract 
furnished. 
9 You did sign this contract? 
A Yes. 
Q When? 


A I was furnished with a contract approximately 


a year later after Mr. Lecht and I had discussed my next 


annual review. 


He asked me the terms of my contract and I told 


SOUTHERN DISTRICT COURT REPORTERQ« us, COUP T HOUSE 
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ars Gatefield - direct 
him the terms and he said, "Have you signed it yet?" 

I said, "No, because I had not been furnished 
with one by Mr. Schachter." 

Whereupon Mr. Schachter did furnish me with a 
contract signed. 

THE COURT: When you say a year later what 
time do you mean? 

THE WITNESS: This was now November 1973. 

THE COURT: 1973? 


THE WITNESS: Yes. 


THE COURT: .I notice in the document Exhibit 3 


the date November 1, 1972. 

THE WITNESS: Yes, your Honor. The contract 
was entered into verbally when we discussed tlhe contract 
in 1972. However, I was not given a document. 

THE COURT: When was the conversation in 1972? 

THE WITNESS: It was in the fall when Mr. Lecht 
and I were discussing my annual increase in salary. 

THE COURT: Would that be October or November? 

THE WITNESS: October or November. 


THE COURT: What did he say and what did you 


THE WITNESS: He said that he was giving me an 


increase in salary of $1800 which would bring my salary 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO ?-4580 


48a 
l ars Gatefield - direct ll 
2 to $19,000. { 
3 And that he was offering me an employment 


contract with ATC for five years duration. 
| 


5 THE COURT: What did you say? 

6 THE WITNESS: I said ° ‘scepted after he had | 
7 explained to me the terms of the contract. 

8 | THE COURT: What terms did he explain? 


9 THE WITNESS: The initial salary would be 


$19,000 and the annual increase would Le $1500 per annum 


ll but could be more if he feit I had performed well during 


the year. 


And that it was non-cancelable for three years | 


ther party 60 days 


and then each party had to give the o 


notice. 


THE COURT: Three years? 


17 YHE WITNESS: Five years contract non-cancelable | 


for the first three years. 


THE COURT: All oral, nothing in writing? 


THE WITNESS: Nothing in writing. 


BY MR. FERNEY: 


Q But you just testified that about a year later 


you did sign this document? 


A Yes. 


= &£ & 8 


In describing the events you mentioned a Mr. 
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Oscar Schachter. Is Mr. Schachter in the courtroom: 


A 


Q 


A 


Yes, Mr. Schachter is on Mr. Lewis' left. 
Wiat was Mr. Schachter's position? 


Mr. Schachter is and was at that time executive 


vice-president of ATC. 


Q 


Did he have any other duties other than heing 


executive vice-president? 


A 


He was acting president of the c:rooratior in 


Mr. Lecht's ahsence. 


Q 


A 


How do you know that? 


Mr. Lecht announced that to ti.c memvers of the 


corporation at numerous stock meetings. 


Q 


When Mr. Lecht was ~rerzent in the New York 


office, what were Mr. Schachter's general duties? 


A 


Q 


A 


Q 


Legas and financial ratters concerning ACT. 
Is he an attorney? 
I believe so. 


State again please approximately when you signed 


this contract? 


A 


Approximately November 1973. 
THE COURT: What did you do after you signed it? 


THE WITNESS: There were two copies. One copy 


was xeturned to Mr. Schachter and one copy I kept. 


Q 


I asx you to look at the four pages -- first let 
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me ask you, are you familiar or were you or are you now 
familiar with the signature of Mr. Lecht? 
A Yes, I am. 
Q Is this Mr. Lecht's signature? 


THE COURT: She already identified it. 


MR. FERNEY: I thought she only identified the 


THE COURT: Perhaps you are right, I am sorry. 
I believe it is Mr. Lecht's signature. 
Did Mr. Lecht sign it in your presence? 


I can't remember if he did or not. I aoa't 


I think it was delivered to me by Mr. Schachter 
already signed. 

Q After the contract was signed and you had given 
one copy to Mr. Schachter, did you have any other conversa- 
tions concerning the existence of this contract? 

A Yes. In the fall of 1974 Mr. Schachter came 
to me with a copy of the contract, an unsigned copy, and 
asked me if I had my copy of the original and I said yes, 
it was at home and he said he had misplaced his copy and 
would I please look for mine andsign the second copy. 

Q Did you do as he requested? 


A No, forgot all about it. 
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Q Would you give us as best you can remember a 
Summary of your salary while you were at ACT? 
A I joined ACT at a salary of $13,000. In the 
first two years I received two further increases of 
$1000 each. 
Then each year I received $1000 increase until 
1972 when I was given a $1800 increase. 


In 1973 I received $1500 increase, bringing my 


Salary to $20,500. 


And in 1974 I was given a $2500 increase, 
bringing my salary to $23,uv00. 
And in May of 1975 I was given a $2500 increase, 
bringing my salary to $25,500. 
Q What was the precise date as best you remember 
of the 1974 increase in salary? 
A The middle, middle of October or beginning of 
November -- I am sorry -- September, 1974. 
Q In 1975 did you have any conversations with 
employees of ACT concerning a leave of absence? 
A Yes, I discussed my leave of absence with -- 
Q Excuse me, I just asked yes or no? 


A Yes. 


Q When was the first time you had any such conver- 


sation and with whom was this conversation? 
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Can I ask a question, clarify the question 


Q When did you first have a conversation in 1957 
with someone at ACT and when was it and with whom 
was it? 

THE COURT: Concerning a leave of absence. 

A My first conversation oncerning a leave of 
absence was with Oscar Schachter on April 4 or April 7. 

Q Was the meeting called by him or wes it called 
by you? 

A The meeting was called by him. 

Q What did he say to you during the course of 
this conversation? What were his initial remarks? 


A He mentioned to me that ACT had been awarded 


a contract with the First National City Bank for the 


design of the coin system which Mr. Lewis mentioned 
earlier. 

This was the automation of the money market 
trading, corporate fund money managing. 

He explained to me that there were some 
difficulties in starting the project and asked me if I 


would be willing to help out and work on the project for 


the first phase of ACT's involivolvement, which was the 


design overview. 
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What did you say if anything in response to 


A I said I would be perfectly willing to help out 
on this project because at that particular time my duties 


for the World Trade Center project were not particularly 


pressing and that I was planning on, would like to take 


a leave of absence beginning May 23rd, 1975 but this was 
after the design overview phase would have been com- 
pleted. 

Q What did he say in response to that? 

A He agreed that I could go on leave of absence 
and was obviously pleased that I had agreed to work on the 
project. 

MR. LEWIS: Your Honor, I move to strike the 
last part of that answer. 
THE WITNESS: Yes, strike it out. 

Q Did he say that he was pleased? 

A He seemed -- he did not specifically say but he 
seemed relieved that I had agreed to work on the project 
because -- 

THE COURT: . Strike it out. 
What did he say if anything? 
THE WITNESS: I don't remember precisely. 


THE COURT: Did he say it was all right to take 
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the leave? 

THE WITNESS: Yes, he did. 

THE COURT: Did you say how long the leave was 
to be for? 

THE WITNESS: Yes, I told him it would be for 
approximately two months, until the end of July. 

Q You reported to Mr. Lecht at that time. Why 
didn't you ask him for the leave of absence? 

MR. LEWIS: Objection. 
THE COURT: Sustained. 

Q Was Mr. Lecht available at that time to discuss 
the leave of absence? 

A No, he was not. Mr. Lecht was working in Iran 
at that time and in his absence Mr. Schachter was acting 
as president of ACT. 

MR. LEWIS: Your Honor, I wou]: move to strike 
that too, what she understood and what he was doing. 

THE COURT: I think that is ali right. 
Surely she ought to know who was running the show. 


Q Did you have on or about say April 4 or 7, did 


you have conversations at that same approximate time with 


other people at ACT concerning the leave of absence? 
A Yes, I did. 


Q With whom were those conversations? 
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With Anna Tipton and Mark Messinger. 


Who was Anna Tipton, her job at that time at 


A She was at that time manager, general manager 
of the New York office, a division within the New York 
location. 

Mark Messinger was the project manager for 
the First National -- in ACT employee but project manager 
for the First N-tional City Bank Coins project that ACT 
had just been awarded. 

THE COURT: Was he in charge of the project? 


THE WITNESS: Yes, he was. 


Q Did you ask them for permission for a leave of 
absence? 

A No, I did not ask them. I ciscussed it with 

Q Did you advise them that you were planning to 
take a leave of absence? 

A Yes, I did. 

Q Did they have any comment on it and if so what? 

A They just asked when the leave of absence was 


to take place. T informed them of the dates and I would 


have completed my commitment to the Coins Propyectn by that 


time. 
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Q Did they voice any objection to the leave of 
absence? 

A None. 

Q Did you work on the Coins project as you had 
been reques’ ed? 

A Yes, I did. 

Q Until whea did you work on the Coins project? 


A T worked on the Coins project through May 30, 


Q How many other computer systems analysts or 
programmers worked on the Coins project during that period 


of time? 


A Mr. Messinger. the project leader, two part-time 


people, Ralph Stout and Tom Gebsttel and three other full- 
time ACT employes in New York, Mark Fedders and -- 

THE COURT: How many all tog ether? 

THE WITNESS: Five full-time, two part-time. 

Q iI know it may be complicated but what were your 
duties in the project in as simple language as possibile for | 
us to understand? 

A My duties in the project were to be involved 
in the design overview phase and specifically in the 
specifications and naming of the items of information which 


would be handled by this money management system. 
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I is*lated all the individual items that would 
be needed for a program for trading money so it would be 
the trade name of what kind of money instrument we were 
trading, such as a certificate of deposit, the amount 
traded, the date of the trade, to “solate all these 
elements of information and to cross match ali of the 
links between these items. That was what we were doing 
in the first phase. 
Q Would you explain using the specific phases -- 


I think you said the design overview phase was a phase you 


were working on. Would you help us out with that? 


What were the various phases of the project 
such as this that were specifically in this particular 
project? 

A The Coins project: The first phase had been 
the functional specifications. This had been acccm- 
plished by the First National City Bank employees when 
they specified in their terms what they wanted the system 
to be able to do. 

Then ACT was awarded the contract to design a 
computer system to accomplish these requirements. 

The first general design was called design over- 
view in which we took th « :s3rall picture and mapped out 


which items we would be considering and how they would be 


SOUTHERN DISTRICT COURT “CPORTERS, U.S. COURT DUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 7-458, 


aee 
Gatefield ~- direct 
The next phase was going into much greater 

detail for this design and product specifications so that 
the following phase would be the implementation and it 
could be carried out in this computer program and would 
take specifications and translate them into compzter 
language, writing the programs which would eventually be 
used to accomplish the money market trading. 

Q That phase you just described, what was it 
called, the last one you mentioned? 

A Implementation. 

Q So tht.e were three phases and the first was 
the one in which the First National City Bank -- 


A The functional specifications. The second 


phase was divided into two, design overview and again 


desis specifications in adequate detail. That was the 
contract which ACT had been awarded when I was .orking 
there. 

And the third phase was the writing of the 
programs from the specifications and that phase was called 
implementation. That phase is still I believe heing 
carried out now. 


@) Based on your knowledge of the computer software 


industry, what was the most important otf these phases lor 


your employer? 
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MR. LEWIS: Objection, your Honor. 
THE COURT. Overruled. 
Q You may answer? 
A The most important phase was the design overview 
and then the design specifications. 
If these phases were not do : correctly then 


the implementation of the specifications would not be 


accurate and the system would not function as it should 


have. 


Q When was the design overview phase, which is 


the first part of the second phase which you just 


described, completed if you know? 

A Completed on May 23rd, 1975. 

Q What date had you requested that your leave of 
absence begin? 


A May 23, 1975. 


Q You testified that Mr. Lecht was not in the 
United States when you first discussed the leave of 


absence with Mr. Schachter. 


Did he return to the United States in April of 


1975 or May of 1975? 


A I believe he returned the beginning of May in 


Did you have any discussion with Mr. Lecht 
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concerning your leave of absence? 

A Yes, I did. 

Q When was the first conversation? 

A The first conversation was some time at the 
beginning of May. 

Q Who called the meeting? 

A I did. 

Q What did you say to him? 

A I called the meeting and said to Mr. Lecht I 
wanted to confirm with him the dates of my leaving to go 
to England. 

THE COURT: You said you wanted to confirm it? 
THE WITNESS: Yes. 
MR. FERNEY: May I have the last answer read, 
please? 
(Record read.) 


Q What did he say in response? 


A He asked me about the situation on the Coins 


project, when the phases were supposed to be finished and 
I informed him of what was happening on the Coins project 
and he did not voice any objection. 

Q Did you speak with Mr. Lecht again during the 
month of May 1975 concerning the leave of absence and the 


Coins project? 
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Yes, I did. 
When was that conversation? 

In the middle of May, I believe. 

Who called that meeting? 

Mr. Lecht. 

Q What did he say to you? 

A He asked me to extend the date of my leaving 
for another week until a replacement had been found to 
work on the -- for me had been found to work on the enxt 
phase of the Coins Project. 

Q What did you say in reply? 

A I agreed and that meant that I would be leaving 
ACT on May 30, 1975, 

Q Did he say anything else to you during that 
meeting and if so what? 

A I don't believe it was that meeting. 

Q Excuse me? 

At one of these meetings. 
This was a meeting when? 

A In the middle of May. 

Q In your previous testimony you stated that your 
Salary had been increased from 23,000 to 25,500 in May of 


1975. When was that done, more specifically? 


x believe it was during my first conversation 
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with Mr. Lecht when he asked me what my Salary was at that 
time and when another review was scheduled. 
THE COURT: Your first conversation in May 
you mean? 
THE WITNESS: Yes. My first conversation 
in May of 1975. 
THE COURT: The first of these conversations 
you just told us about? 
THE WITNESS: Yes, your Honor. 
Q More specifically what did he say to you and 
what did you say in response? 
A He asked me what my salary was. I discussed 
with him what I was currently earning, which was $23,000. 
He said that he would give me a raise of $2500 
effective immediately. That would mean the pay period 


May 16 through May 30. I told him that I felt that I 


deserved a bigger increase and he said we will discuss it 


at a further date but that my $2500 increase would 
be effective May 16. 

Q How are you paid your salary? 

A On the 15th and 30th of each month. 

Q On the 30th of May did you receive a paycheck 
from ACT? 


A Yes, I did. 
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Q Did that paycheck include the salary raise 


which you have just testified to from 23,000 to 25,500? 

A No, it did not but that was not unusual at ACT 
because the previous year I received < raise but did not 
get the money until a few pay periods past when it was all 
backdated to the specific date of the raise. 

MR. LEWIS: Your Honor, I move to strike the 
last part of that. 

THE COURT: I will let it stand. 

Did you protest in any way the fact that you 
didn't get the $2000? 

THE WITNESS: That I did not get my increase? 
No, I did not because I expected I would receive the money 
at a future date. 

MR. LEWIS: I move to strike the last part. 

COURT: I will let it stand. 
Q testified to two meetings with Mr. Lecht 


in the month of May concerning Coins and concerning your 


leave of absence and the timing of it. 


Did you have any subsequent conversations in 
May 1975 with Mr. Lecht concerning these matters? 


Yes, I did. 


When was the next conversation? 


During the last week in May after I believe 
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Mr. Lecht returned once again to the United States after 
a trip to Iran. 
Q What was said by him to you and by you to him? 
A We discussed in passing the fact that the 
replacement was being looked for. Then we had longer 
conversations at he end of that week. 
Q You have been using the term replacement. 
Could you explain what is meant by that? The way you are 
using the word -- 

MR. LEWIS: Objection, in what context? 

THE COURT: I think the word replacement calls 
for no explanation. It is a substitute, one to take your 
Place. I don't think it calls for any explanation. 

Sustained. 

Q What were the duties of the replacement to be, 


the ones you were discussing with Mr. Lecht? 


A The replacement would have to familiarize him- 


self with the work accomplished during the design overview 
and further expand the design overview into detailed 
specifications, 

Q Was this so-called replacement going to replace 
you on the design overview phase? 

A No. 


THE COURT: The replacement would have co review 
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what you had done? 
THE WITNESS: Yes, he would have to. 
THE COURT: Duplicate that work? 
THE WITNESS: Not duplicate it because he would 
have to be able to expand from it. 
THE COURT: He would have to understand it? 
THE TITNESS: Definitely. 
THE COURT: And then go on from there? 
THE WITNESS: Yes. 
Q Did you receive any telephone calls from Mr. 
Lecht during the last week of May 1975? 
A I don't believe so. 


Q On May 30, 1975 -- did you have any conversation 


on May 30 with Mr. Lecht concerning the leave of absence? 


A Yes, i did. 

Q Wnen was the first meeting? 

A I believe the first meeting was in the early 
afternoon. 

Q Who called that meeting? 

A I did. 

Q What did you say to him? 

A I explained to Mr. Lecht that this was the 
last day that I would be working on the Coins project prior 


to my leave. I had to attend a weekly review meeting on 
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the client's premises. 

I felt that I should inform them or someone 
should inform them I would not be involved in the Coins 
project as of that day and that someone should introduce 
them to my replacement who had jointed ACT by that time. 

Q What did he say? 
A He said that he didn't want me to tell the bank 


and I should just go to the weekly review meeting as a 


normal meeting and he would want tc tell the bank himself. 


Q What else was said if anything? 

A At this time he asked me if I would consider 
Staying another week until my replacement had proved 
himself to be technically competent. 

Q At this point in time, May 30, had the replace- 
ment been found? 

A Yes. 

Q What was the name of the replacement? 

George Rosen. 
THE COURT: How do you spell that? 
THE WITNESS: R-o-s-e-n. 

Q Do you know, based on conversations with anyone 
at ACT, who hired Mr. Rosen? 

A I believe he was hired by Mr. Lecht after he 


had been interviewed by Miss Tipton and introduced to the 
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company by the project leader, Mr. Messinger. Mr. Rosen 
and Mr. Messenger had worked together in the past at 
another corporation. 

Q Did you work with Mr. Rosen during that week? 

A Yes, I did. 

Q When did Mr. Rosen first come te work? 

A The beginning of the week beginning May 26. 
I am not absolutely sure which day. 

Q When did you begin to work with him? 

A The Tuesday of that week, Tuesday or Wednesday 
of that week. 


THE COURT: How many days did You work with 


THE WITNESS: Three I believe, your Honor. 

Q Did you discuss Mr. Rosen’s competence and 
ability with Mr. Messinger? 

A Yes, I did. 

Q What did he say? 

A He in fact introduced me to Mr. Rosen and told 
me Mr. Rosen's techn’ al background and told me how he felt 
Mr. Rosen was more than adequately qualified to replace me. 

Q In workiny with Mr. Rosen did you form any 
opinion as to his competence? 


A Yes. 
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What was your opinion? 
My opinion -- 
MR. LEWIS: I object, your Honor. 
THE COURT: Overruled. 
My opinion is that he was very competent. 


What day was May 30? 


Friday. 


Q Did you have another meeting with Mr. Lecht? 
A Yes, I did. After my return from the weekly 
review meeting at the bank much later in the afternoon. 


Q Approximately how long did the meeting last? 


A A half an hour. 
Who called the meeting? 
Mr. Lecht. 
Q What did he say to you initially? 


A He asked me if I would consider staying for 


another week as he was not completely happy about my 


replacement. He did not yet know whether he would prove 


to be technically competent. 


Q Did he say whether he had investigated the 


work of your replacement? 


A No but I believe he had investigated the replace 


What was your response to his statement? 
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A I indicated that I felt Mr. Rosen was very 
adequate to replace me and that I felt that I had carried 
Out all my commitments to the company by staying the extra 
week until the replacement had been found and in order 
to hand over whatever information I had to the replacement 
and that I had made personal commitments to my family and 
that I wanted to leave. 

Q Had you ever discussed with anyone at ACT the 
reasons why you wanted the leave of absence? 

A Yes, I had. 

Q Had you discussed it in your first conversation 
with Mr. Schachter? 

A I believe so. 


Q What did you say your reasons were? 


A My reasons were that my mother was not well and 


I wanted to spend two months in England. 
Had you discussed the reasons with Mr. Lecht? 
Yes, I had. 
What had you told him? 
A I told him the same thing. 
Q What did he say to you after you made your 
Statement that you just testified to? 
A Ne said that if I would Stay for another week 


he would let +: go on the World Trade Center meeting to 
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Zaire which was scheduled for the end of Jure. 


Q Would you explain more specifically about 


ba] 


Each year the World Trade Center has an annual 


on 
ee 


6 | meeting which Mr. Lecht or myself usually attended. 


7 However, this year there was some question as to whether 


anyone would go because of the exvense involved of going 


9 | to Africa. 


Q* What did you say in response to his statement? 


A I said that I still felt I had carried out my 
| 
12 | commitment and wanted to go on my leave of absence. 
13 ! THE COURT: We will take a short recess. 
14 (Recess.) 
15 . Miss Gatefield, we were testifying concerning 
16 | a meeting late in the afternoon on May 30, 1975 with Mr. 
17 | Lecht. 
18 } You had testified as to some of the things 
19 || you said to each other. 
20 MR. FERNEY: Would the reporter read the last 
21 | answer to me? 
22 THE COURT: He said if she didn't take her 
wa: 4@ave oF absence she could go en a World Trade Center 
24 t junket to Zaire or something to that etfect. 
25 || Q You said you didn't want to do that. What 


{ 

| 

| 
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else if anything was said? What else did Mr. Lecht say 


during that meeting and what was the next thing that you 


“amember that he said? 


A The best I can remember he then said that he 


would not ask me to stay another week if he could have the 


use of my apartment while I was on my leave of absence. 


Q What did you say in response to that? 

A I said that I had already arranged for someone 
to live in my apartment and reiterated the statement about 
having fulfilled my commitment to the corporation and the 
fact that my mother was ill. I had carried out my 
duties with ACT and I wanted to leave that day and I 
assured him that should any problem arise with my replace- 
ment or with the project in general, he would be perfectly 


free to contact me in England. 


Q Anything else said? 
A Not that I can remember. 
Q Did Mr. Lecht tell you that he would fire you if 
you left? 
A No, he did not. 
Q Went on your leave of absence? 
No, he did not. 
How long had you krown Mr. Lecht at that time? 


Over six years. 
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Q ‘w . requent was your contact with him during 


that time? 


Very tzequently, sometimes almost on * daily 


How Well did you know Mr. Lecht. 
I believe I know Mr. Lecht very well. 

Q Based on your knowledge of Mr. Lecht's 
personality would you describe his general temperament and 
demeanor during this conversation? 

MR, LEWIS: I object to the form of the question,| 
your Honor. 
THE COURT: May I hear the question, please? 
(Question read.) 
THE COURT: Sustained. 
Q Based on your knowledge of Mr. Lecht and what 


had been said during that day, during this meeting to you, 


do you believe he was threatening you with firing you if - 
Y 


you went on your leave of 2 sence? 

A No, I did not believe that. 

Q Based On conversations you have had with 
employees or officers of ACT, had Mr. Lecht ever threatened 
to fire other employees of ACT? 

MR. LEWIS: Objection, your Honor. 


THE COURT: Sustained. 
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In the course of some of these conversations 


with Mr. Lecht had you told him when you were planning to 


go to England precisely, when you were preparing to leave? 


A 


May 31 or Sunday, June lst. 


Q 

A 

Q 

A 

Q 

A 
set because 
as this had 
for British 

Q 

A 


Q 


I told him I was planning to go on Saturday, 
Did you go to England? 

Yes, I did go to Engiand. 

When? 

June 2nd, 1975. 

Did you change your plans for departure? 

My plans for departure were not absolutely 
I was traveling on a standby airline ticket 
been furnished to me by my sister who works 
Airways. 

When did you arrive in England? 

The morning of June 3rd. 


After your arrival in England did you receive 


any communication from ACT officials? 


A 


Yes, I did. 
What was the nature of the communication? 


I received a letter from Charles Lecht on the 


- Ff Trane FAS aie) re 1S) 


I hand you a document marked as Exhibit 4. 


Is that the letter you received? 
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Yes it is. 

MR. FERNEY: I introduce Exhibit 4 in evidence. 

THE COURT: Received. 

(Plaintiff's Exhibit 4 was received in 
evidence.) 


MR. FERNEY: May I read this letter to the 


THE COURT: Yes. 
(Exhibit read.) 
Q I would like to ask some questions concerning 
this letter. 
It refers to a Jack Lowenthal. 
Jack Lowenthal? 
A The controller of ACT. 
Q Who is Rosemary? 
A _ Rose MacFonaldson, Mr. Lecht's secretary. 
(9) Who normally handled at that time personnel 
matters at ACT? 


A Ed Mocca. 


Q Did you testify as to the date that you received 


this letter? 
A Yes, I did. 
Q What was it? 


June 5 or 6. I think more probably the 6th. 
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Q What if anything was the next communication 
you had with ACT after you received this letter? 
A I wrote a letter to Jack Lowenthal. 


MR. FERNEY: Your Honor, counsei for the 


defendant has the original of that letter. I would like 


to introduce it in evidence. 


Q I hand you a document marked Defendant's 
Exhibit A. 
Is this the letter you wrote? 
Yes, it is. 
MR. FERNEY: I introduce Exhibit A into evidence, 
your Honor. 
THE COURT: Received in evidence. 
(Defendant's Exhibit A for identification was 
received in evidence.) 


MR. FERNEY: May I read this letter to the 


(Letter read.) 

MR. LEWIS: Your Honor, lst, that is the lst. 
MR. FEPRNEY: June lst. 

THE COURT: What is your problem? 

MR. LEWIS: No problem. 


MR. FERNEY: On the other side of the letter 


it is identified -- 


| 


} 
| 
| 
| 
| 
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THE COURT: Ig that by pnermanent or be 
permanent? 
MR. FERNEY: She wrote it "to permanent," 


Le as identified on the other Side, 


imprinted material by airmail letter and the French language 


Par avion. 


It is addressed to Mircatd Lowenthal, Act, 21st 
floor, 437 Madison Avenue, New York, New York, U.S.A., 
10022. 
The postmark on it says "London, WI 6.15 Pm 5); 
6 June, 1975" with a B at the bottom. 
The sender's name and address is shown as 
Marion Gatefield, 49 Cortlands, Maidenhead, Burk, England. 
Q First of all, this letter is dated June lst, 
1975. Did you write this letter on June lst, 19752 
A No, I did not. 
Q Do you have any idea why you would date it 
June lst if you did not write it on that date? 
A I wrote this letter -- 
MR. LEWIS: Objection, your Honor. 
THE COURT: Sustained. 
When did you write the letter is the question? 
THE WITNESS: June 6, 1975, 


MR. FERNEY: May I approach the bench? 
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THE COURT: Did you write it before or after 
you received the letter? 

THE WITNESS: I wrote it after receipt of my 
termination letter from Mr. Lecht. 

Q Where were you on the lst of June, 1975? 

A I was in New York. 

You state in this letter -- 
THE COURT: Could I see the letter? 
(lianded to Court.) 

Q In the letter it is written "Should 
Out to permanent." 

Do you have any explanation why you would say 
should my leave turn out to be permanent? 

‘A I wrote this letter shortly after I received 
the termination letter from Mr. Lecht. My only explan- 
ation is that I was very upset at receiving that letter and 
wanted to make sure my insurance was carried on and 
immediately sent this letter back to Mr. Lowenthal as 
Mr. Lecht instructed that my communications were to be 
with Mr. Lowenthal. 

Q Did you have any reason to believe that your 
leave might turn Out not to be permanent in view of the 
fact that you received a letter terminating your employment, 


when you wrote it? 
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MR. LEWIS: I don't get the form of the 
question, I object. 
THE COURT: Sustained. 

Q In view of the letter that you had received 
from Mr. Lecht, did you believe that your leave or did you 
believe that your employment had been terminated or not 
terminated? 


MR. LEWIS: I object to that question, your 


THE COURT: Overruled. I think we are 
entitled to know all she understood as to the letter. 

Did you understand that you had been fired 
from the letter? ) 

THE WITNESS: I understood this letter of 
termination but having known Mr. Lecht for six years I had 
not expected that this would be the last communication from 
him concerning the Situation. 

Q Did Mr. Lecht ever tell you he had terminated 
someone else whose termination did not turn out to be 
permanent? 

A Yes. 

Q What persons if any did he name? 

A Over the years, I don't remember the precise 


dates, he had terminated Susan Epstein who continued to work 
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for the corporation. 

He terminated Ralph Stout who continued and 
Still works for the corporation. 

He had terminated Ann Tipton who still works 
for the corporation. 

Q Had any of these people ever told you that they 
had been terminated by Mr. Lecht? 

MR. LEWIS: Objection. 

THE COURT: Sustained. I don't see the 
relevance. She thought maybe he would change his mind. 
Is that your point? 

THE WITNESS: Yes. 

What was your next contact with ACT after this? 


A I received a letter from Oscar Schachter in 


answer to my insurance question. This is the beginning 


of July. 

Q What was your next contact after that? 

A I telephoned Ed Mosca in order to arrange for 
the removal of my personal belongings from the company and 
to establish that my insurance was being continued on a 
private basis. 


Q What did you say to him and what did he say to 


I asked him if my insurance with the Blue Cross 
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and with Blue Shield was on a private basis and he said 
he wasn't quite sure of the situation because he had been 


‘ 
informed to take me off the insurance and told to put me 


on the insurance and told to take me off the insurance and 


he would find out and call me back. 
Q Did he say who issued those instructions? 


A Mr. Schachter, Mr. Schachter issued those 


instructions. 


Q After you received the letter of termination 


did you begin to look for other employment? 
A ¥Yea,. 2 @id. 


What kind of position were you attempting to 


A position comparable to the one that I had 


At what salary? 
Approximately $25,000 a year. 
Did you have a resume prepared? 
A Yes, I did. 
Q I hand you a document which I have marked as 


Exhibit 5 for identification. 


Is this the resume you prepared? 
Yes. 


MR. FERNEY: I introduce Exhibit 5 into evidence 
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THE COURT: Received. 


(Plaintiff's Exhibit 5 for identification 


was received in evidence.) 


Q In what geographical area were you seeking 


employment? 
A I was looking primarily in the New York area 
but I was willing to travel or to work in other locations. 
THE COURT: When did you commence to look for 
employment? 


THE WITNESS: I first began in June when I 


was in England by contacting people that I knew in the 
industry in England. 
THE COURT: You looked for placement in 
England? 
THE WITNESS: I was exploring the situation 
as to what was available in England then. 
THE COURT: I gather you found nothing? 


THE WITNESS: I did not. 


THE COURT: You then planned to try New York 


THE WITNESS: Yes. 
THE COURT: When did you first try New York 
again? 


THE WITNESS: When I returned to New York at 
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the very end of June or the beginning of July, 1975. 


THE COURT: You cut short your two months leave 
of absence? 

THE WITNESS: Yes, I did, in order to come back 
here and start looking for a job. 
BY MR. FERNEY: 

Q iow did you seek your new employment? What 
methods did you use? 

A I registered with employment agencies; I 
contacted personal friends; and contacted business 
acquaintances in the computer industry and I answered i 
advertisements in the New York Times. 

Q Are you employed now? 

A Yes, I am. 

Q By whom? 

A I am employed by another consulting company 
Lambda Technology, 444 Madison Avenue. 

Q What is your salary? 

$25,500 per annum. 
THE COURT: How long were you out of work? 
THE WITNESS: I was out of work from June ly 
1975 until March 29, 1976. 
Q At the time that your employment with ACT was 


terminated, did they have any outstanding obligations to 
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you and did thev owe you any money? 
A They owed me money for my expense report that 
I submitted on May 29. 
QO Do you remember what the amount of that expense 
report was? 
A $49.87, something like that. 
MR. FERNEY: I would like to introduce Exhibit 6 
which is a copy of it. 
MR. LEWIS: Your Honor, may we approach the side 
bar for just a second? 
(Discussion at he side bar off the record.) 
THE COURT: Objection overruled. 
Received. 
(Plaintiff's Exhibit 6 for identification 
was received in evidence.) 
Q Did you keep a copy of that expense report? 
A Yes, I did. 
Q I hand you Exhibit 6 and ask you whether that 
is that copy? 
A Yes, it is. 
Q In Mr. Lech's letter to you he stated -- well, 
perhaps I should read it to be precise, He stated: 
ee ats Your personal effects will be boxed 


to await your instructions regarding their disposition, "' 


! 
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Did you receive all of your personal effects 
from ACT? 
A No, I did not. 
Q What have you not received? 


A Certain items of clothing, a raincoat, umbrella. 


There were a six years' supply of trade magazines that I 
had accumulated which were in my office which were not 
returned to me. 

1e) Did you go to ACT to Pick up your property? 

A Yes, I did. 

Q When was that if you remember? 

A I went twice. I went once on August 18, 
When I started to sort out my belongings I was asked to 
leave by William Loeb because he would not assume the 
respor.sibility of allowing me to take my belongings. 
He insisted I wait until mr. Lecht returned from a trip 
abroad. 


So I waited and communicated -- he could give 


me certain dates when I could go and pick up my belongings 


and eventually I believe 1 picked them up the beginning of 


September. 
MR. LEWIS: I object to any part of this 
testimony in view of the fact that he didn't claim it. 


THE COURT: Did you make any claim for the 
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of the umbrelle and raincoat? 

MR. FERNEY: Yes, I did. 

“HE COURT: We will let it stand. 

Q Based on your knowledge of the cost of these 
items and any depreciation, what approximate value did you 
put on them? 

A I believe the approximate value was $300 because 
of ‘he fact that even though the trade journals were 
issued free, in order to replace them you had to pay. 

Q In conducting your search for new employment 


@id you incur any expenses? 


A Yes, I did. I incurred extra expense in 


getting to and from interviews; in entertaining people to 


discuss job situations and an increase in my Phone bill. 

I found it necessary to rent a typewriter 
and I also ford it necessary to buy a telephone answering 
machine in order that I could be informed of my appointments 
when I was not in my apartment. 

MR. LEWIS: Your Honor, I move to strike this 
on the grounds we discussed before. 

THE COURT: Overrvled. 

Q Have you calculated the total amount of these 

expenses? 


A I believe them to be $815, 
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Do you have a breakdown for each different 


Yes, I do. 
Do you remember what that breakdown is? 


I believe we just stated it. 


Q The 


breakdown for the vrious types 


THE 


COURT: Have you a list? 


MR. FERNEY: I do have a list. 


THE COURT: Put it in wholesale. We will be 


here forever on this saga. | 


MR. FERNEY: I hand you a document entitled 


Exhibit 7. 


Is that a list which you have made of the 


expenses? 


A Yes, 


| 
it is. | 


MR. FERNEY: 2-offer it. 


THE COURT: Received. 


(Plaintiff's Exhibit 7 for identification 
was received in evidence.) 
Q Did you make a list of the contacts you had | 
while you were looking for employment? 

A Yes, I did. 


Q I hand you a document which is marked as 


Plaintiff's Exhibit 8 for identification. 
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You had your testimony taken in a deposition 
approximately two weeks ago, is that true? 
A Yes. 


On that occasion did you hand Mr. Lewis a 


Yes, I did. 
Is that same list? 

A Yes, with additions. It called for some 
dates and other names and I informed Mr. Lewis I would 
check on it. 

Q I hand you Exhibit 8 ad ask you if this is 
the list of contacts as testified to by you? 

A Yes. 

MR. FERNEY: I offer it. 

THE COURT: Received. 

(Plaintiff's Exhibit 8 for identification 
was received in evidence.) 

Q Do you know whether Mr. Messenger still works 
for ACT? 


I believe Mr. Messenger is no longer employed 


Is this belief based on conversation with any- 


THE COURT: How is this material? 
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MR. FERNEY: This is material as to the 
events on June 2nd. 


THE COURT: Whether he is still employed? 


MR. FERNEY: Yes. 


COURT: I don't see the materiality to 


MR. FERNEY: May I approach the bench? 


THE COURT: No, let's move along. 
Q If Mr. Lecht called you early in June concerning 
a crisis situation on the Coins project -- 
THE COURT: Sustained. 


The question is bad in form right at the kick- 


MR. FERNEY: That concludes my direct examin- 
ation, your Honor. 

THE COURT: We will take our luncheon recess 
until 2 o'clock. 

Don't talk about the case, don't let anybody 
talk to you about it. Have a pleasant lunch and return 
right to th. ury room when you come back. 


(Luncheon resss taken until 2.00 p.m.) 
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223 prem. 
MARIAN CA BB i BB. resumed. 
(In open court; jury present) 
THE COURT: Proce. 
CROSS-EXAMINATION 
BY MR. LEWIS: 
QO Miss Gatefield, it is your contention you had an 
equipment contract with ACT? 
A Yes. 


Q When did you execute that contract? 


A In November 1973. 


Q Where did you execute it? 

A I believe it was in my office. 

Q And you waited a year before you signed that 
contract? 


I did not receive the contract to Sign it until 


THE. COURT: I am sorry, I can't hear either one 
of you. It is a nice tete-a-tete you are having, but I think 
the jury and the Judge would like to hear what you are 
saying. 

A I did not receive a contract to sign until 


November, 1973. 
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THE COURT: Perhaps if you would examine from 


Cver here, 


MR. LEWIS: Your Honor, I think I can project my 


THE COURT: The witness tends to look 


ae you, 


not me or the jury. That is why we have that lectern. 


Can I have the witness' last answer, 


(Answer read) 


you and asked you for a copy of that contract, is 
correct? 

A [ie came to me and asked me -- gave me 
copy and asked me if I had my copy. 

Q What did you say? 

A I said yes, I had my copy. 


THE COURT: Can you hear the witness? 


@) And there was a time when Mr. Schachter came to 


that 


a blank 


Q Did he ask you for an Original of that contract? 


A No, he said that he had misplaced his 
was the original, I believe. 

Q Did you have a signed copy: 

A Yes, I did. 

Q Did you give hima Signed copy? 


A NO, © didnot, 


copy 


SO you never furnished to ACT a copy of that 
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contract executed by you, did you? 


A My personal copy, I did not furnish back to 


THE COURT: Did you deliver a copy Signed by you 
to ACT, that is the question. 
THE WITNESS: 1 am sorry. 
THE COURT: A copy signed by you. 
WETNESS: . No, 


COURT: Did you ever give them a copy signed 


WITNESS: Yes'. 
COURT: When? 
WITNESS: When I signed the original copy. 
COURT: When was that? 
WITNESS: November 1973. 
Q Miss Gatefield, you were deposed prior to this 
trial, is that correct? 
A Yes, I was. 
Q ‘d you make this answer to this guestion, 
On page 28: 
al ©, Did he ask you for a copy of the original? 
"AD He said did I have a copy and I said yes." 
That was a copy of the Original, is that correct? 


You had the original in your hands, didn't you, Miss 
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Gatefield? 
A Would you please explain? 
Q You had the original copy and a copy of the 
Original in your hands and you never returned it to ACYL 
representatives, did you? 


A I did return the original to ACT representatives, 


When did you do that? 
November 1974, 
Who did you return it to? 
I believe I returned it to Mr. Oscar Schachter's 
secretary. 
Q You believe, you are not suro? 
A I believe I returned it to Oscar Schachter's 
secretary. 


Q Your testimony is that Mr. Schachter asked you 


for a copy %: the original and you gave him that original; 


is that correct? 
You were asked for an Original and you did not 
give him an original, is that correct? 
A I did not furnish Mr. Schachter with my contract, 
whichever exhibit that is. 
Q But you told him you were going to return a copy 


of the original to him, is that correct? 
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Yes. 
And you never did, did you? 
No. 
And that took place when? 
He asked me in the late part of L974. 
Q You were uncertain as to whether you wanted to 
sign that contract, weren't you? 
A WO, 
Q You were certain of it? 
A I was certain, yes. 
Q You never expressed to anybody the fact you were 
uncertain about signing that contract? 
A Not that I remember. 
to Mr. Schachter? 


that I remember. 


COURT: How long did you have this piece of 


Paper in your hand before you signed it? 


THE WITNESS: I signed it the day I was given it. 


THE COURT: You were never given this 1972 
document until 1974, is that what I understand? 


THE WITNESS: No, your Honor. I was given it 


THE COURT: The document is dated November 1972 


Say you never even saw it until November L873, 
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a@ year after its: date? 

THE WITNESS: That is right, your Honor. 

THE COURT: Then what did you do with it? Who 
gave it to you and what did you do with it? 

THE WITNESS: Mr. Schachter gave it to me and I 
Signed the original and my copy and returned the original to 
his office, keeping my copy. 

tHE COURT: When, that day? 

THE WITNESS: I don't remember if it was the 
same day. 

THE COURT: The same day he gave it to you? 

THE WITNESS: Very shortly thereafter, if it was 
not the same day. 

Q When you received this contract, did you read it? 

A Yes, I did. 

Q Did you understand it? 

A I believed that I understood it, yes. 

Q Did you read the part in paragraph 1(b) that 
says, "Employee shall perform such duties as may be assigned 
to him from time to time by employer, shall devote his 
entire time, attention and energies to the business of the 
employer and shall faithfully perform his duties in 
connection with the directions of the employer"? 


A Yes, I read that paragraph. 
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Q SO that you in your own testimony, at least, 
are contending that you had a contract, you read it and you 


understood it and you agreed you would faithfully perform 


- 


the duties in accordance with the employer's directions, is 


that correct? 
A Yes. 
Q The contract also provided, did it not, for a 
vacation period, is that correct? 
A Yes. 
Q Paragraph 6 of that contract, it states in part: 
"Such vacation may be taken whenever consistent with the 
performance of her duties thereunder." 
Did you read that? 
Yes. 
And you understood that? 
I believe so. 
Q You were familiar with the Coins contract, is 
that correct? 
A Yes. 
You have testified LO that? 
Yes. 
Was this an important contraet for AcT? 
Yes. 


It was a substantia] contract for ACT, was it 
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Tt was a contract for $94,000. 

Q Was there any follow-on work for that contract? 

A There was no follow-on work but there was 
expectation of follow-on work. 

Q In other words, if the work was per formed 
competently, adequately on the first part, the follow-on 
work might very well come? 

A If the price was acceptable, yes. 

@) Did you understand that it was ACT's intention 
to obtain this follow-on contract? 

A Yes. 

Q You had managerial responsibilities under this 
contract, did you not? 

A Yes, 1 aia: 

0) Plaintiff's Exhibit 5, your resume, indicates 
you managed the design Phase of a real Lime online money 
market trading System for a major bank. 

A Yes. 

Q And you prepared that, is that correct? 

A Yes. 

Q What money market trading system were you 
referring to? 


A Coins. 
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were prepared in connection witu the Coins project? 
A Not all of them. 
Which ones were you not familiar with? 
not familiar with the documents Lhat were 


prepared ; Lo Che obtaining: of the contract. 


Q But those that were prepared subsequent -- 
when you say obtaining of the contract, what do you mean? 


fhe proposal document. 
t 


Q In other words, after the proposal document you 


} 


saw the documents that were connected with the Coins project? 


I saw some of the documents. 
I have asked you which onc did you not sec? 


4 


A I do not know which ones I did not sec. 


Q Are you familiar with any area you did not get 
involved in? 

A I was not involved in some of the communications 
with the bank by Miss Tipton and of Mr. Messinger's 


communications. 
Q You were familiar with the project schedule, 
is that correct? 


A Yes. 


How many phases was this Coins project supposed 


Do you mean the Coins project as a whole, or the 
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Coins project when I was at ACT? 

Q The Coins project as a whole. 

A Functional specifications, design overview, 
detailed system design implementation. 


Implementation was a phase, is that correct? 


A 


Implementation was the phase that ACT was hoping 


to get as the next part of the contract. 

(@) so that ACT did not have a contract for 
implementation phase at that particular time? 

A No. 

Q When you spoke to Mr. Schachter as you testified 
concerning an alleged leave of absence, did you say when 
you were going to take that leave of absence? 

A I believe I told Mr. Schachter that I would take 
the leave of absence commencing May 23 for two months. 

Q You told him when you were going to be available 
on that project, isn't that so? 

A Yes. 
Q You remember this testimony you gave in the 
deposition? 

A 

Q Do you remember making these answers to these 
questions at page 42: 


") On April 7 when you met with mr. Messinger and 
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Miss Tipton, did you advise them you could not complete that 


project, the design phase? 
I advised them I would be available for th 
first phase of the project which was al that time four to 


Six weeks,' 


Do you recall that question and that answer? 


recall testifying to what the first 
phase was? 


A Yes, a four- to six-week involvement for thie 


initial data base design, specifying the clements that would 


be used by the system. 
1@) Do you remember these questions and these 


answers that you gave at the deposition on page 33: 


"0 What did Miss Tipton tell you on tk day she 


spoke to you about this project? 
"A She asked me if 1 would work projec! 
the first phase as she needed some help. 
“¢) What was the first phase? 
The design phase," 


Do you have any problem with that answer that 


S. 


What is your problem? 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
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A My problem is at that time I had not reviewed 
the back contract and was not absolutely familiar with 
the definition of the first phase which I since established 
to be the design overvicw. 


Q You had no problem in answc ing that question 


when you were deposed. 


Furthermore, you stated on page 
question you answered: 
ie, What was the second phase? 
ue Implementation," 
Are you changing your answer to that too? 
Would you read that? 
MR. FERNEY: Objection. 
On page 34, my question was: 
What was the second phase? 
Implementation," 
Are you changing your answer on that? 
MR. FERNEY: Objection. 
THE COURT: Sustained as to the form of the 
question. 
Q Is that a correct version in your mind of what 
phases were on this project? 
A At the time I gave you the answer in the 
deposition, I was not sure of the precise working of the 
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phase names for this project. I had not reread the contract 
with FACB as it had not been furnished to me as yet. 

(@) There were design responsibilities that took 
place throughout the entire phase of work, whatever phase 


you are talking about, up until implementation, isn't that 


correct? 
A I don't understand your question. 
Q There was design work until implementation? 
A Definitely. 
Q There was work on specifications during that entifte 


period of time? 


A Yes. 


| 


Q And you were siated to work on that project for | 


the entire period of time, weren't you? 
A No. 
Q Up until implementation? 


A No. 


MR. LEWIS: Would you mark this as Defendant's 


Exhibit P for identification. 
(Defendant's Exhibit P marked for identifica- 
€10n:.) 


Q Miss Gatefield, do you know what this document 
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Have you seen that before? 
Yes, I i.ave. 
And that is a project schedule, is it not? 
A Yes. 
Q And this project schedule has your name on it, 
does it not? 
A Yes, it does. 
Q The project schedule shows hcw many weeks this 


project was to go on, is that correct? 


A Yes. 


Q And it shows twelve weeks, does it not? 


A Yes, 1€, does. 


Q It shows you were to be on this project for the 


entire period of time, doesn't it? 

A That is what the chart shows, yes. 

Q You knew that ACT was counting on you to work 
on that project for the entire twelve weeks, didn't you? 

A No. 

Q didn't know that? 

A No. 

Q When you left the project, had all the work that 
ACT expected of you been completed? 

A Yes. 


Q There was no other design work to be performed? 
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A There was the entire design phase yet to begin, 
the design specification phase, detailed design. That was 
not my work. 

Q You were not going to be tiere for that phase? 
You had no intention of being there for that phase? 


A I had asked for leave beginning May 23. That 


phase was not scheduled to begin until the beginning of 


June. 


isn't that right? 


A Yes. 


Q But you asked to leave after the first phase, 


Q Whatever the first phase was, you understood also 
that sometimes there are slippages in work for a computer 
company, isn't there? 

A Yes, there is. 

Q And you understood this one would have to be 


extended for some reason or another? 


A Yes. 


Q You also understood, did you not, what the 
contract said with regard to your obligations to the 
employer? 

A Yes. 

Q So there was a very good possibility it was 


going to be necessary, even under your own interpretation of 
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what that phase was, for you to stay on for a long period 
of time? 

A Yos.. 

QO And you were manager on that design phase, 
weren't you? 

A I was second in line on that project, 

Q SO you were the second ranking person working 
n the project? 

A Yes. 

Q And it was an important project? 

A Yes. 

Q Were you seeking to leave on a leave of absence 
because of some emergency? 

A I was seeking to leave because my mother was ill 
and I wanted to spend two months with her in England. 

Q And you had some vacation time coming to you, 
didn't you? 

A Yes, i sdid, 

Q As a Matter of fact, you had your whole three 
weeks for 1975 coming to you? 

A Yes. 

Q And you hadn't taken any vacation, had you, that 
year, for that vear? 


A For 1975 I had not taken any vacation, 


| 
| 
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Q Did you receive any telegrams or correspondence 
concerning any illness of any member of your family, your 
mother, in April or May? 

A None. No telegrams, but telephone calls. 

Q Long distance telephone calls from London or 
thereabouts? 

A Yes. 

Q Did you tell anybody that it was an emergency 


you to leave on a leave of absence? 


A I gave the reasons for my leave, yes. rr tata 


him my mother was ill. I told Mr. Schachter. 
QO Did you tell him it was an emergency? 
A I did not use those words. 
Q Did you tell anybody that she was hospitalized? 
A No, I did not tell anybody she was hospitalized. 


Q She was ill before, wasn't she? 


A Yes. 
Q And you had not taken leaves when she was il] 


on other occasions? 
‘ 
| 


A I had stopped in Londen when she was ill for a 
weekend on my way back from a trip to '’cheran. 


Q You had never asked anybody at ACT for a leave of 


absence prior to that time because of your mother's illness, 
' 


had you? 
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A No. 

Q You were asked to work on the Coins project by 
Oscar Schachter? 

A Yes. 

Q Were you asked by anyone else to work on the 
Coins project? 

A Yes. By Anna Tipton. 

Q Who was she? 

A General manager of the New York office. 

Q Did you advise her of the reasons why you were 


going to find it necessary to take a Jeave of absence? 


A I believe I discussed it with her, \ yes. 


What clid you say? 

A I told her that I wanted to take two months' 
leave beginning May 23 and spend that time in England with 
my mother. 

Q What did she say? 

A At the point when this conversation took place, 
she was asking me if I would help her out on the Coins 
project that her division had just obtained, and I said yes, 
I would, and I would be perfectly willing to help on the 
Gesign overview phase and she agreed. 


Q You used those words, design overvicw? 


A No, because we did not have gy CONCTACL at  ECHAL 
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time. 
What words did you use? 


1 Gone recollect, but I did specify the time 


What time frame did you specify? 
Four to six weeks. 
Q Four to six weeks or the end of the first 
Phase? Which words did you use? 
A Probably both. 
Q And you gave Anna Tipton a specific date as to 


when you were going to leave? 


A I believe so, yes. 


Q And she didn't Say anything to you about the fact, 


well, Marian, I am not sure it is going to be completed at 
that time. 

A I don't remember such words, 

Q That wasn't discussed between you and Anna Tipton? 

A Not to my recollection. 

Q Was it discussed between you and Mr. Messinger? 

A Could I ask you to define what was to be 
completed? 

Q The first phase. pid you give them a specific 
date? Did they say anything to you that it may slip? 


A Not when I gave them my specific date, no. 


. . 
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Q They said they had no problems with that? 

A Right. 

.@) Did there ever come a time when there were some 
problems on this project where it looked like it might have 
to slip? 

A I think there was a Slight delay and an extra 
week was asked for. That is in one of those memos that you 
showed me. 

Q Weren't there problems with the functional 
specifications they were receiving from First National City? 

A Yes. 

Q And you found those difficult to work with and 
it delayed you, didn't arg 

A Yes. 

Q And that delay occurred around the first part of 
May, late April, didn't it? 

A No. It occurred throughout the whole project 
because we began immediately working with the functional 
specificaion and found there were holes in them. 

Q At any time during that period did anyone say 
to you, we are going to have some Problems and we would 
like to have you stay on as long as possible? 

A Yes, but those Problems were resolved and we madc 


Our deatiine on May 23. 
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The deadline for what? 
The design overview document production. 

Q You weren't sure at the beginning that was the 
part you were going to work on only, is Lhat true? 

A Yes, I was sure, 

Q You said that the design overview hadn't been 
established at that point. 

A There was a checkpoint established for a four- 
to six-week period and that was my commitment to that 
project. That checkpoint is simply a convenient checkpoint, 
looking back. 

it; 1S\.a natural breaking point in the project? 

Q And there was no work you were supposed to do 
2eyond that breaking point? 

A No. 

Q Even though you were manager on this project? 

Yes. Yes, there was no work. 


Did you duscuss a replacement with anybody at 


Yes, 2): aia, 


Q Who did you discuss replacement with? 


A Mr. Lecht, Mr. Schachter, Anna Tipton, Mark 


Messinger. 


Q Do you recall what you told Mr. Messinger? 
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A I am afraid I don't understand the question. 


0 Do you recall what you told Mr. Messinger about 


a replacement, if anything? 

A I don't recall, 

Q Do you recall what he told you? 

A I recail him Saying that he was looking for a 
replacement and had found one. 

Q “hen did he say he had found one? 

A The last week in May. 

Q Up until that time, he had not found any 
replacement? 

A No, they had not. 

@) You didn't have any reservations to go back to 
England, did you? 

A No. 

2) All you did was go down to the airport and wait 
to get ona flight, any flight? 

A res. 

Q You were not committed to any ticket reservations 
of any kind, isn't that true? 

A Right. 

Q But you are testifying that no replacement had 


even been considered as even possibly acceptable until the 


last week of May? 
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A That is not true. Replacements had been 
considered, Replacements within ACT, Actually, AcT 
Personnel had bcen considered, 

(@) But no one had been found? 

A Correct, 

@) This was a replacement for you after this break- 
ing point you talked about, is that right? 

A Yes. 

Q This was a replacement that Miss Tipton and 
Mr. Messinger and Mr. Schacter I think you said, and mr. Lech 


were looking for, is that right? I believe that was just 


your testimony. 


A Yes, 


Q Several people at ACT, senior people, were rind 


for a replacement? 


A Yes. 


Q To take care of your responsibilities after that 


breaking point, is that right? 

A Yes. 

Q Do you remember making these answers to these 
questions at your deposition on page 71: 

*2 Do you remember anything concerning your 
conversations with Miss Tipton regarding leave of absence 


after the first serics of meetings on the 4th and 7th of April 
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"A I remember discussing obtaining a replacement 
for me. 

"fH What about the leave of absence, did you say 
anything about that to her? 

"A No, because I assumed I was phasing out of the 
project. 

"OQ Did she say anything about the replacement? 

"A She said she would attempt to find one or was 
the process of finding one. 

i 8. What were they looking for a replacement for? 
The implementation, correct? 

"A They were looking for someone to wo «on the 
implementation phase, yes. I don't remember the precise 
definition of the phase. That is in the First National 
City Bank contract." 

But you knew what they were looking for when they 
were looking for a replacement was someone to work on the 
implementation phase, is that right? 


A No, it was to continue with the design 


specification. 

Q You don't agree with that answer? 

A I qualified by answer by Saying I am not sure 
of the precise terms because I have not reread the contract. 


Q You can't recall from the spring of last year 
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what line of demarcation there was between the design work 
they were doing and the implementation work? 
A I did not recall, obviously. 
OQ ‘low long had yov been a systems analyst? 
A Six years. 
Q You worked in systems analysis prior to that 
didn't you? 


A Yes. 


Q So it is more than six years? 


A Yes, 


0) Did you tell anybody else cther than Mr. Schachte 


Mr. Lecht, Mr. Messinger, Miss Tipton, at ACT that you were 
planning to take a leave of absence in the Carly spring” 
A Yes. 
Q When did you tell them that? 
Who did you tell it to? 


A I took it to Frank LoSacco and Rosemarie 


Donaldson. 


Q Did you give them a reason for wanting to take 


a leave of absence? 
A I gave him the same reasons as I have given you. 
Q On May 30, which was the last day of your 
employment, did you know that Mr. Messinger was leaving 


the company? 
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A No. 
You said you worked with Mr. Rosen for threa 
days, I think you testified. 
A Yes. 
Q Wasn*t he there only’ for two day. 
A My remembrance is three days. 
Q Tuesday, Wednesday and Thursday, is that right? 
A No, that is not right. He was there on Friday. 
I worked with him on “riday. 
Q Did you ge see the First National City Bank on 
Friday? 
Yes, Iidid, 
Did you go with Mr. Rosen? 
No, liidiraiingt go. 
He was not there? 
He was there. . 
You knew he was going to be leaving, didn't you? 
No, I did not, otherwise I would not have asked 


Mr. Lecht that afternoon if I could take him with me to the 


bank. 


Q You asked Mr. Lecht whether you could take 
Mr. Rosen to the bank? 
A I testified earlier this morning to that. 


What did Mr. Lecht say to you? 


I was leaving. 

Q He wanted to tell the bank you were leaving. What 
did he say about Mr. Roscn? 

A Nothing. 

Q He didn't know anything about Mr. Rosen? 

A Yes, he did. 

Q Did he say anything about Mr. Rosen in ‘hat 


conversation? 


Q About Mr. Rosen or about you? 


A Both. 


| 
A He just ‘said; “No, let me tell the bank.” 
| 


Q What was he to say to the bank about Mr. Rosen? 
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A He said no because he wanted to tell the benk 


A Mr. Rosen had been employed by him to work on the 


Q Wasn't what he was going to tell the bank that 
Mr. Rosen was ica as well? 

A No. 

Q Mr. Rosen hadn't been approved by the First 
National City Bank, had he? 

A No. 

Q Didn't the First National City Bank have to 
approve people working on this project? 


First National City Bank project as my replacement. 
A I believe they had five days in which to decide 
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whether they wanted a person working on the project of not. 

Q Had they expressed any approval of Mr. Rosen 
workir, on the project? 

A They had not been informed of Mr. Rosen's 
existence. 

Q That was because ACT wasn't sure whether he was 
going to work on the project or who was going to work on the 
project, including yourself; isn't that true? 

MR. FERNEY: Objection. 
THE COURT: If she knows. 

A That is not true. He was hired specifically 
to work on that project. 

Q But ACT hadn't made up their mind whether he was 
going to stay on that project, did they? 

A I don't know. 

Q You don't know, but you were working with him, 
you said, and you were talking ty Mr. Lecht, but he didn*t 
know that? 


A I didn't know. 


Q So you didn't know on the last day of your 


employment whether Mr. Rosen had or had not been approved 
by the First National City Bank, did you? 
A I knew he had not been approved tecnuse they 


didn't know of his existence, 
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Q You never agreed with Mr. Lecht, actually 
agreed with Mr. Lecht, about a raise, did you? 

A I agreed to accept what he offered with the 
stipulation that we would discuss it ayain, discuss a 
possible further increase in the near future. 

Q So was it your understanding that it was still a 


subject of conversaion and it had not been resolved? 


A It was my understanding that I had been given a 
raise of $2500 effective May 16 and that we would discuss 


my salary again in the near future. 


| 


Q That was not acceptable to you as you conveyed it 


to Mr. Lecht? 


A I did not say it was not acceptable. TI said I 


would accept that for now. 


Q But you wanted more? 

A Yes. 

Q Incidentally, didn't that raise put you ata 
higher level, salary level, pursuant to this contract that 
you say existed between you and ACT? 

MR. FERNEY: Objection. 
THE COURT: Sustained. 

9 Do you know what the salary level was at which 

were supposed to be under that contract? 


A The salary level above $22,000 was negotiable 


s & 8B SS 
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according to my recollection. 
Q You could negotiate any modifications to the 


contract you wanted, isn't that true? 


THE COURT: Doesn't the contract speak for 
itself? I would assume that to be the basis of the 


objection. 


Q You never got that raise, did you? 

A It was not incorporated in my May 30 check, no. 
Q You met with Mr. Lecht on May 30 on several 

A Yes, 

Q Did you say anything to Mr. Lecht about not 


| 
occasions? | 
getting a raise? | 
A No. | 

! 

THE COURT: Let's proceed. We are coming to the | 

holidays very shortly and we must finish this before that. | 


MR. LEWIS: I just needed these other documents, 


your Honor. 
Q There came a time when you began to look for 


additional employment, or other substituted employment, 


right, after you left ACT? 
A Yes. 


Q Did you have any correspondence of any kind with 


any companies that you were seeking to obtain empl syment with 


| 
| 
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A Apart from sending them my resume, no. 

Q You indicated before in discussing your damages 
that it was necessary for you to, I think, rent a typewriter 
or use a typewriter. 

What were you using that typewriter for? 

A Just for writing a couple of notes saying my 
resume is included as per our telephone conversation. 

Q And you sent that resume to prospective 
employers? 

A -I sent my resume with a note sometimes typed or 
handwritten. 

Q You remember from the depositions that i 


requested of you and your lawyer you turn over copies of 


no copies of those, is that correct? 

A NO, I-do not, 

Q You kept no file of where you had sent these 
various resumes? 


A No. 


| 
| 
| 
| 
every piece of correspondence you sent to employers. You o 
| 


Q You just sent them indiscriminately to various 


employers throughout the country? 


and whenever requested to do so. 


i 
A I sent them in answer to ads in The Times and 
Q Most of these emplevars that you contend you | 
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entered with, were they interviews you actually held with 
them? 

A Yes, they were. 


Q How many would you say there were? 


A Approximately -- I am not sure. Approximately 


ten or fifteen. 
Q Were all these in response to New York Times 
advertisements? 
A No. Most of them were not. 
Q Most of them were through personal contacts? 
Personal and business contacts. 
Business contacts being your contacts with ACI? 
A And with other corporations. 
Q You weren't seriously looking for a job during 
that period of time? 
A Yes, I was. 
Q You have no correspondence to attest to that? 
MR. FERNEY: Objection. 


COURT: I am sorry, I couldn't hear either 


you have no correspondence to attest to 


THE COURT: That is argumentative. Please save 


it, Mr. Lewis. 
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Q You have IBM on here. Did you visit the offices 
of IBM for any interview? 

A NO} DT did net. 

Q You have Jurvis Walker on here. Is that a 
company? 

A That is am employment agency. 

Q Did you visit with them? 

Yes, I had an interview with Mr. Copeland. 
When was that? 

A | I believe September, August, September. 

Q Did you interview the World Bank, another 
employer you have on here? 

A I had conversations with a personal friend of 
mine at World Bank concerning opportunities I might have 
there. 

Telephone conversation? 

No, in person. 

Where was that? 

Here in New York. 

Did you go to the World Bank offices? 

A No. 

Q Manufacturers Hanover is on here. Did you go 
to the Manufacturers Hanover offices for an interview with 


anybody at that company? 
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A Manufacturers Hanover did not reply to my resume. 

Q Haskins & Sells is another one you have here. 
Did you have any interview with them, or how did you contact 
them? 

A I went to Haskins & Sells' offices and spoke to 
Gerald Shotman. 

Q What did he say to you? 

A We discussed the possibility of there bcing 
openings there. 

QO What did he say? 

A He would pass my resume on to the proper people. 
He had been a former associate of mine on the General 
Electric project. 

Q Did you contact him subsequently? 

A Yes. 

Q What did you say to him? 

A I asked him if he had passed my resume on and 
he had said yes. 

Q Did you ask him whether you had a job? 


A His position there is not such as to be able to 


offer a job. 


Q When you went to see Mr. Copeland at Jarvis 


Walker, Jarvis Walker never sent you anywhere, did they? 


A Not to my recollection. We discussed numerous 
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corporations, but usually on the telephone. 

Q And you tald him you weren't really serious for 
a job at that particular tine? 

A I don't remember Saying that. 


Q Is 1% possible that you did say that? 


A Didon"t think’ iso. 


Q But you are not sure? 
I don't remember Saying that. 
Did you receive any unemployment insurance? 
Yes, 1 did. 
When did you start receiving unemployment insurande? 


in daty (1975. 


How much were you receiving -- 
MR. FERNEY: Your Honor, I would like the jury to 
be instructed that this is perhaps relevant for some purposes 


but not for mitigation of damages. 


THE COURT: We will come to that at the 
appropriate time. 
MR. LEWIS: Your Honor, I think -- 
THE COURT: I said we would come to it at the 
appropriate time, which isn't now. 
Q You said before, Miss Gatefield, that you gave 


the same reasons for leaving to Mr. LoSacco and Miss 


Donaldson as you gave to the others. Can you tell us exactly 
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what you said to Mr. LoSacco regarding the reasons for your 
leaving? 

A I said that I wanted to go to England for two 
months and spend some time with my parents and have that 


time off as a leave from ACT. 


Q Did you tell them when you were planning to take 


that trip? 
A Yes. 
What did you say? 
A I told him I was planning to start my leave on 
Memorial Day. 
Q What did you say to Miss Donaldson? 
A The same. 
Q What did you Say, actually, to Miss Donaldson 
regarding this leave of absence? 
A ‘hat I was planning to leave on Memorial Day 
weekend, 1975. 
(@) Did you say why you were leaving? 
A Tee, Lidia: 
You told her? 
Yes. 
Did she say anything to you in response .to that? 
Not to my recollection. 


She didn't say anything about the fact that 
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wasn't the Coins project a conflict with that kind of leave 


of absence? 

A I don't believe so. Miss Donaldson was 
Mr. Lecht's secretary. 

Q Did you tell Mr. LoSacco that your mother was 
ill when you spoke to him? 

A I believe so. 

You are not sure? 

A I have no recollection of the specific occasion 
but everyone I spoke to I told My mother was ill. 

Q Miss Gatefield, you testified concerning 
Defendant's Exhibit A which was offered before, dated 
June 1, 1975. The June lst that appears on this letter is 
your handwriting, isn't it? 

MR. FERNEY: May I ask that he use the original? 

Q Is this your handwriting? 

A Yes. 

Q You wrote this letter before you received 
Mr. Lecht's letter of June 2, didn't you? 

A No. 

Q You didn't? 

A No. 

Q The letter is dated June 1. Mr. Lecht's letter 


was June 2, is that right? 
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A Yes, 
Q You made a mist ke on June lst? 
A I made a mistake. I made three mistakes in that 
letter, if you notice. 
QO I am asking about June lst. You made a 
mistake with regard to the date? 
A Yes, I did. 
Q And you wrote the letter on June 6? 
Yes. 
You made a sweats of five days, is that right? 
Yes. 
Q That is your testimony, that you made a mistake 
of five days writing this letter and dating this letter? 
A Yes. 
a) Do you have a habit of misdating letters? 
lo, I don't have a habit of making grammatical 
errors or spelling mistakes, either. 


Q And you were upset at the time you wrote this 


letter? 


A Of course I was. . 
Q You were upset that you had been terminated by 
ACT, is that right? 


A Yes. 


Q At the time you wrote this letter, Miss Gatefield, 


rescence 
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you knew, did you not, that Mr. Lecht had asked you not to 
leave? 
A Yes, he asked me not to leave on May 30. 
Q And you knew that by leaving, yuu were going to 
be countermanding his directions, didn't you? 
A It was not a direction. It was a request. 
In other words, he asked you not tc leave? 
He asked me to Stay for another week. 
Q And he asked you not to leave on May 30 and to 
he back the following week, isn't that right? 
A He did not usk me to be back the following week. 
He just asked me not to leave as I testified this morning. 
Q But you left? 
A I did leave. 


Q When you wrot this letter you stated in here, 


yOu would like the company to arrange for your medical 
insurance to be continued "during my absence from ACT," 


When you received the letter from Mr. Lecht 


dated June 2, he had terminated you, hadn't he? 


A The letter is a termination letter, yes. 

Q There is no question you were terminated at 
that point? 

A There we a question in my Mind as to whether 


I was permanently fired. 


128a 

rkas40 Gatefield - cross 

Q You never called him, did you not? 

A No, 1. Gad not. 

Q You never wrote to him concerning that leave of 
absence? 

A No. I was expecting him to contact me. 

Q During the month of June, you looked for a job 
in London, England, didn't you? 

A I spoke to two people in London, yes, concerning 
employment. 

Q So you knew you had been terminated? 

A I knew there was a possibility of being termina-:e 
and I could not afford to be without a job. 

Q You were looking for a job in London in June 
and you kne« you had been terminated? 

A I knew I had received a termination letter. 


THE COURT: We will take a short recess. 


I would like counsel to come into the robing 


(Recess) 
(In open court; jury present) 
THE COURT: All right, Mr. Lewis, proceed. 
BY MR. LEWIS: (Cont'd.) 
9 Miss Gatefield, this contract you allege that 


exists between you and ACT provides that the employer shall 
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2 have the right to terminate this agreement at any time for 
cause, is that right? 

A Yes. 

Q On June 2 in Plaintiff's Exhibit 6, Mr. Lecht 
wrote you a letter and stated -~- Exhibit 4: "It is 
unfortunate that your termination materialized in this 
way. We cannot condone a staff member unilaterally deciding 


when and where to take leave." 


you object to that statement? 


FERNEY: Objection. 


| 
You did not respond to that, did you? | 


COURT: Sustained. 
never expressed any objection regarding that 


statement -- 


» COURT: Sustained. It is the same question. 
contract also provides, does it not -- 
THE COURT: The contwact is in evidence. We 
don't have to have it read every minute. 

Q Under this contract after October 31, 1975, the | 
employer could terminate you at will; you understood that, 
isn't that right? 

A With sixty days' notice. 


THE COURT: Were you paid for the sixty days 
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following receipt of the letter? 
THE WITNESS: No. 
THE COURT: Did you get any notice that you were 
going to be terminated :efore you got the June lst letter? 
THE WITNESS: No. 
Q You were told by Mr. Lecht that you could not 
leave on Ma 30? 
A I was not told I could not leave. 
Q You just testified before that was exactly -- 
MR. FERNEY: Objection. 
THE COURT: She said he asked her to stay. 
Did he say if you leave, I will terminate you? 
THE WITNESS: No. 
THE COURT: Did he say, I have Steen wee sixty 
notice with your contract terminated? 
THE WITNESS: No. 
Q There was no sixty-day notice at that particular 
was there? 
A No, there was not. 
(a) Had you not been terminated, you would have 
two-month leave of absence, isn't that right? 
Yes. 
Without pay? 


Yes. 
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Q So that you yourself were planning as of May 36 
to have two months off without pay during that particular 
year? 

A Yes, I was. 

Q You were not relying on compensation for those 
two months, isn't that right? 

A That is right: 

Q In connection with this case, you at one time 
filed an affidavit indicating what you minimum damages were, 
is that correct? bo you recall Signing that affidavit 
November 14, 1975? 

A Yes. 


Q And at that time you indicated to the Court that 


ye 


the minimum damages which you should collect from defendant 


in this suit included item number 5, $25,560 salary from 
June 1, 1971 through December 31, 1975, and that was the 
end of that period of time in which you were secking damages, 
December 31, 1975, is that right? 

A Yes. 

Q That was a $25,500 annual rate for salary, it 
wasn't salary $25,500 from June 1 through December 31? 

A No, it was annual salary. 

Q June i through December 31 was 56 percent of it? 


A Seven-twelfths. 
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Do you have intentions to stay in New York? 


| 
| 
Ne 
At the moment, yes. oe 
So this is your permanent residence at this 5) 
time? 
At this time, yes. : 
low long have you lived in New York? ? 
None years. | ; 
And you are on a visa? 
A Yes. 
Q Does that visa have any restrictions on the type ’ 
of employment you can perform? | 
A None at all. ; 
Q So you as an alien -- you are an alien? * 


Yes. 


Yes. 


Q And you have been in the United States for 


Q You can perform services for any company? 


r basically the entire period of your adult life, tentt thee 
| correct? 
| A Yes. 
Q And all your professional employment has been 
in the United States evceot with Honeywell? 


A Yes. 


Q And that lastec« for how long a period of time? 
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A "64 to '66. Twe years. 

Q And you have no present intentions of going 
back to England? 

A Not at the moment. 

MR. LEWIS: No furt.ser questions. 

REDIRECT EXAMINATION 
BY MR. FERNEY: 


~ 


Q You testified that in the letter dated June l, 
there were two other mistakes. What were those two other 
mistakes other than the misdating > the letter? 

A One was the spel’ing of the word “absence” and 


one was the omission of the verb "be." "to we. 


Q You testified that the firsi. -hase you were 


testifying to that the Coins project was $94,000. Whac do 


you mean by that? Gross price? 

A The price to complete the design phasc, design 
specifications was $94,000 gross. 

Q Just before ; sur employment with ACT was 
terminated, according to ACT's vacation policy, how many 
weeks of vacation per year were you allowed? 

A Three. 

THE COURT: Why didn't you “are a vacation 
during the summer precediny this? 


THE WITNESS: I had taker « vacation over 
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December into January. 

THE COURT: But you said you were owed three 
weeks' vacation. 

THE WITNESS: For ‘75. That vacation was for 
“73 ena "74, 

THE COURT: Why hadn't you taken that vacation? 

THE WITNESS: Because I was working on projects 
and had not time to take the vacation in the specified years. 


THE COURT: Had you been asked to stay in those 


THE WITNESS: I had been asked to stay on the 

projects, yes. 

Q Had ACT previously ever permitted you a leave of 
absence without pay? 

A Yes. 

Q How many times? 

A Twice. One was a two-day leave of absence tacked 
onto the end of my vacation in December, January, 1974 -- 
‘75 and one was a three-week leave of absence in December of 


‘72 when after my grandfather had died, I went to England. 


THE COURT: Normal vacations, were they with 


or without pay? 
THE WITNESS: With pay. 


THE COURT: Did you get anything extra for 
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working during your vacation periods in the earlier years? 
THE WITNESS: No. 


Did you get an extra accumulation of ication 


Vacation -- 
Of vacation time? 
Yes. Vacation time could be carried forward. 


THE COURT: Did Mr. Lecht say anything about 


Carrying your vacation forward during this leave of absence? | 


THE WITNESS: We didn't discuss vacation at all. 
THE COURT: Did you seek to have it with pay? 


THE WITNESS: No. I asked for leave without 


THE COURT: Yet you say yc1 were owed three 
weeks with pay? 

THE WITNESS: Yes, but I wanted to have that 
vacation pay available later on, perhaps. 

THE COURT: It was an election on your part? 

THE WITNESS: Yes. 

Q Mr. Lewis, when he was cross~examining you, 

presented you with a project schedule. 

As best I remember the substance of the question, 
this project schedule related to a twelve-weck project -- 


MR. FERNEY: Is there any way we can retrieve 
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As I recall, he stated that your name was on 
4 || the list of people working on this project. 


Did you know this at the time? 


on 


6 | A That my name was on there, yes. 
7 Q Did you discuss that fact with anyone at ACT? 
¥ 8 A Yes. 
9 Q Who? ; 
10 , A Mark Messinger and Anna Tipton. 
11 Q What did each of them say, respectively? 
12 A They said -- I believe it was at a joint mecting, 
13 the three of us were present. The statement was that that 
14 | was the situation as being presented to the bank. They were pe 
) 15 a new client and they didn't want to worry them about the me 
16 | fact there was going to be a personnel change and don't wk 
17 || worry, my commitment was only for the first milestone which 
18 | is there I believe on May 23. 
19 Q Mr. Lewis asked you some questions relating to % 
F 20 the fact that on occasion there were overruns and phases 
is 21 ran overtime. Was the phase you were working on completed 
: « 


na on time? 


A It actually overran by three days, but the bank 


was not aware of this because we delivered the document on 


the specified morning. That was the morning after Memorial 
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Day, 1975, 

What day is that? 

Tuesday, May 26th or 27th. 1 am not sure, 

You have testified that Friday was May 30. 
if it waa a Tuesday, what was it, May 27, ft believe, 

A May 27. 

Q If staff people at act were asked to work on 
projects, were they free to refuse to work on that project? 

A Yes, they were free to refuse. 

Q What is that answer based on? 

A It is based on statements made by Mr. Lecht at 
company meetings, that everyone in the company has a right 
to refuse a Project, though they may be asked to reconsider. 

Q Is that a statement he made once? 

A No, I heard it more than once, 

MR. FERNEY: No further questions, your Honor. 
RECROSS -~FXAMINATION 
BY MR. LEWIS: 

@) Where did you hear that statement? 

A in staff meetings in act. Usually they were held 
in the library. 

Q How many times would you say he made that 


statement? 


A I don't know the number. Over the years I heard 
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it develo»v more than once. 

Q When was the last time you heard it? 

Sometime in 1975. 

Q You have no idea when it actually occurred, 
though? 

A No, I don’t. 

Q Can you remember the words he said with regard 
to that aspect? 


A Not the precise words. That is a paraphrase 


Q Do you remember the context in which he stated it 

A It was usually when he was discussing projects 
and attitude of management in the company towards the staff 
when he was given a general company meeting. 

Q And he just said that anybody was free to reijec’. 
a project at any time? 

A He didn't say at any time. He said they were 
free to refuse a project, thought he might well ask them to 


work on it. 


Q And people rejected working on projects? 
A I believe so. 

Do you know of any that did? 

I can't recall any at the moment. 


Did he ever give you anything in writing with 
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respect to that? 

A No. 

Q Did you ever see anything in writing with 
respect to the right to reject an assignment? 

A It was delivered to me personally. It was at a 
general meeting. 

No, I did not. 
Q But Mr. Lecht, as you testified, as you 


understand it, also indicated that if somebody rejected 


working on a project, he would ask them to reconsider?. 


A No. He said he might ask them to reconsider. 

Q On the Coins project schedule, there were some 
people that were not specified for working on the job for the 
entire period of time, is that correct? 

A Yes. 

9) One of them was not you? You were not one of 
those persons, right? 

A That chart shows me working on the entire project. 

Q You have indicated in your resume -- 

THE COURT: That is repetitive. We have been 
over that once and once is enough. 

MR. LEWIS: One question, your Honor, I don't 
think I have asked. 


Q You were not the manager on this project, though, 
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were you? 

A No. 

Q But you indicated in this resume that you were 
the manager? 

A I don't think it indicates precisely what was 
happening. 

Q It states you will manage the design 
right? 

That is what it states. 


And the de: iygu phase went beyond May 


Yes. 

MR. LEWIS: No further questions. 

THE COURT: You are excused. 

(Witness excused) 

THE COURT: Next witness? 

MR. FERNSY: I have no further witnesses. 
THE COURT: You rest? 


MR. FERNEY: i rest, 


MR. LEWIS: Will your Honor entertain motions? 


THE COURT: Not at this time. I will hear them 


later as though made now. 
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OS CAR oe S.C Ha Cin Tt oR, called 
witness on behalf of the defendant, being first 


duly sworn, testified as follows: 


DIRECT EXAMINATION 


| 
BY MR. LEWIS: 


Q Mr. Schachter, are you an officer of the 
defendant? 
A I am. 

What is your position? 

A T am executive vice president of Advanced 
Computer Techniques Corporation. 

Q What are your duties? 

A My duties are the financial-legal-administrative 
overseeing of the company. 

Q What kind of business is this company in? 

A We are a software house which means that we 
have groups of technical people, people with technical 
expertise, who design and implement computer systems. 
By and large that is our work. 

We have a group of subsidiaries whe are involved 
in other kinds of business, most of them related to the 
computer field. 

Q What kind of ind..vidual works for your 


corporation in the main? 
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A Most of the individuals are highly trained, 
educated individuals. From time to time there are people 
without college degrecs who have done superlatively in this 
field, but by and large, they are people with degrees and 
have professional stature Or rank. 

Q Is the area in which your corporation performs 
a rucher competitive area? 

A It is extremely competitive. 

Q Has it been competitive for a substantial period 
of time? 

A ves. It is a very easy industry to start a 
business in because basically you have no fixed assets. 
You have no capital investmenc. You just need an office and 


people anda you can try to get contracts to design and 


Q How has ACT's performance been in this competitiv 


implement software. | 


market? 

A The company was formed about fourteen years ago 
in 1962 and by an large, it has done very well. It saw 
Many competitors fal] by the wayside in 1970 ana ‘71, 
literally hundreds of companies like ours went out of 
business. 

For a period of time there were no new entries. 


Then starting '74 and '75 many néw companies started coming 
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into the business again as business revived. We have 
managed tc survive two of the years which were very 
difficult ones, but by and large we have been doing okay. 

Q Would you say that your profit record -- you have 
a profitable record? 

A We have been profitable for twelve of our 
fourteen years of existence. 

Q Would you say that that is an exception in this 
industry? 

A It is somewhat unusual in the industry to be 
profitable for that many years, though the margin of profit 
is very, very low. The margin of profit ranges between 2 
and 3 percent, which is far below that most of the American 
industry -- 

THE COURT: How is any of this material? 
Do you know Miss Gatefield, Mr. Schachter? 


Ido. 


What was Miss Gatefield's position? 


A Miss Gatefield, when she first joined the company 
was a systems analyst. After a period of time she was made 
the manager of our World Trade Center activities. 

in addition, from time to time she worked on 
technical projects for the company. 


9 Was she a skilled employec? 


| The 


She is very skilled. 
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Was she one of your senior employees? 
Yes, she was. At the period '74-'75, she was. 
Q Did she have a supervisory responsibility? 
A From.time to time on a technical project she 
might have supervisory responsibilities. In the area of the 
World Trade Center, she was largely doing sales kind of 


activity and would not be managing other people directly. 
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Q What was her role on the World Trade Center? 

A It was to contact, talk to, botn the World Trade 
Center itself, the Port Authority which ran the World Traae 
Center and to the tenants in the World Trade Center to try to 
find opportunities where we might make our services avail- 
able to those tenants. 

Q What projects was she working on in the spring 
of 19757 

A I believe she had worked, just helped out on a very 
short project with McCormick Food Company just for a few 
days and so far as 1 remember in March of 1975 or toward 
the end of March, beginning of April, she was not actively 
on any project. She was pursuing her World Trade Center 
activities. 

Q Did there come a time when your organization 
entered into a contract with First National City Bank in 
29757 

A Yes. 

What kind of a contract was that? 

A It was known by the name of Coins Project. It 
was a money management system to enable people within the 
bank and also treasurers of corporations outside the »ank to 
purchase money market instruments to make investments, 


to buy and sell certificates of deposit and various other 
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Q What was the function that was contemplated that 
ACT would fulfill in that contract? 
A Initially, - was to design the system, using 


a functional specification which is a document which tells 


| 
kinds of instruments of that kind. 


us what it is the user hopes to nave the system do and then 
if we were successful in designing the project, if we did it 
presumably in a way the bank liked, they would give us a fur- 
ther contract to implement this particular system. 

Q Is that the implementation that has heen described 
earlier by Miss Gatefield? 


A Yes. 


| 
| 
| 
Did you furnish a proposal to First National City | 
Yes, I believe we did. 
Then they reviewed that proposal? 
Yes. 

People at the bank? 

Yes. 

Did they meet with you concerning it? 
A Yes, they did. 
Q Was this contract that you enteved into jn 


the spring of 1979 with First National City Bank a contract 


that covered anything more than design? 
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I assume you meant ‘75. 


I meant ‘75. 


A No. The contract we entered into in tire spring of 


system. 

Q How long a project wan thst supposed to be? 

A It was to be a l2-week «¢fort. 

Q Was this agreed upon berween the two parties? 

A Yes. Subsequently chere was a change and it 
became a 14-week effort. We cy snot  winish it within the 
12-week period of time or wa didn't t°ink we would be able 
to finish it with:n 12 weeks. 

Q When did you make that change? 

A I am not e ‘actly sure because i was out of ‘he 
country for part of the period. I don't think I was there 
at that time. 

Q At the time that you entered into this project 
with First National City, were there any other hanks using 
this kind of system? 

A So far as I knew, ‘here certainly were no other 
banks in New York that had a system of this kind or that had 
designed ea system of this kind. 

I don't think since the New York banks tend 


to be the leaders in this area, I don't think there 
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were any other banks that had done this kind of thina. 


3 | The only thing might possibly be the Bank of America 


4 || Out on the West Coast but I don't know whether they have | 
sd 5 | done this system or not. | 
6 || Q You did not have in your possession any specifica- | 
: 7 tions or literature regarding systems for other banks? | : 
8 | A No. It was a very innovative kind of system. | 
9 Q As far as you knew, this was the first of its | 
as 10 | kind? | 
1] | A Yes. | 
12 Q Did you discuss with First National City the pros- | ‘ 
13 | pect of ACT performing work beyond the design phase, or this | 
14 | design contract? Was that the implementation you are | 
15 | talking about? | 
16 A Yes. Discuss when? | 
17 | Q Discuss in the spring of 1975. 
18 A We certainly hoped we would he asked to implement 
19 the project. We were not discussing that directly with : 
° 20 the bank at that point because we had to complete the 
21 design first because we could discuss the implementation. 
22 Q In other words, you had established yourself 
8 on this design phase? 


A Yes. 


But you understood and you knew that there was 
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an implementation contract that the First National City 
Bank was interested in having performed, is that correct? 

A Yes. We assumed that, that they would not go 
through the expense of designing this system without then 
implementing it. 

Did Marion Gatefield work on the Coins Project? 

Yes, she did. 

When was she asked to work on the Coins Project? 

She was asked to work on the Coins Project to the 
best of my recollection, I think it was April 7th. 

Q Do you know who asked her to work on that project? 

I know I spoke to her myself. 

I believe it was subsequent to my conversation 
that Anna Tipton spoke to her about working on the project 
as well and Mark Messinger had at that time been appointed 
the project manager and he certainly must have spoken to 
her as well. 

Q What did you say to Miss Gatefield at that time? 

A I told Miss Gatefield that we were short of the 
kind of technical expertise to put this projéct on the 
air and to design this kind of a system since it was rather 
complicated and would she please take part in the project, 
would she please become a project member. 


Q What did she say? 
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A She said that she would. 

Q Did she indicate anything about having to leave 
this project at any time, the project for which you had 
entered into a contract with First National City? 

A She told me at the cime -- 

Q I am still talking about April 7th or thereabouts. 

A She told me at the time I spoke to her that she 
was hoping to take some time off during the summer and 
she hoped that this project would not interfere with her 
taking time off during the summer. 

Q What did you say? 

A I pointed out to her that the project was due 
to end at the end of June, that it was a 12-week project 
and that there would be no reason why this would interfere 
with her plans to take some time off during the summer. 

Q Did she say anything to you in response to that? 

A I don't remember any particular response to that 
conversation, that comment. 

Q Did she indicate that she was going to take a leave 
of absence, or did she just say, to take some time? 

A I am quite certain she used the words take some 
time during the summer and that she did not use the words 
leave of absence. 


Q Did she indicate there was any emergency that 
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she had? 
A No, she did not. If she had had an emergency, 

she could have gone that day. 

THE COURT: Did she tell you her mother was sick? 

THE WITNESS: She did not. 

THE COURT: What reason did she say for wanting 


the summer off? 


THF WITNESS: She had personal reasons and I didn't 
press her what those were. We often gave people time off 
to clear their heads, particularly during the summer if we 
were slow. 
Q This conversation that took place between you and 


Miss Gatefield, were there any other persons in the room 


at the time you spoke to her? 


A I don't think so. My recollection is that I had 


a private conversation with her. I don't think there was 
anyone else in the room. I am not absolutely certain, but 
that is my recollection. 

Q When was the next time you spoke to Miss Gatefield 
concerning any time off that she was planning to take? 

A As I remember it, the next time was shortly after 


I returned from a trip I made to Iran at the end of April, 


beginning of May, 1975. I got back from that trip on fay 9th 


and I believe I had a conversation with Miss Gatefield 


1$2a 


415 


rkrf 8 Schachter-direct 
during the week of May 12th and probably during the early 
part of that week. i 

Q What was the occasion for the conversation? 

A I had been t: .: that Miss Gatefield was planning 
to leave on a leave of absence at the end of May and woulda 
I please talk to her about the urgency of her commitment to 
the Coins Project and the fact we could not afford to have 


her leave at that time. 


Q Who told you that? 


A I believe it was Anna Tipton. 

Q And Miss Tipton's position at ACT was? 

A She was general manager ot tne New York 
consulting office. 

Q Dia you ask to see Miss Gatefield at that point? 


A Yes, I did. 


Q And you did meet with her?- 


A I met with Miss Gatefield. 


Q Did you say anything concerning the news that 


you had heard from Miss Tipton? 

A Yes, I said precisely that. I said I nad heard 
she was planning to leave at the end of May, that I could 
not understana why she was planning to leave at that point 
right in the middle of this project which she had 


committed to and I was sort of very surprised at nearing that 
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Q What did she say? 
A She said she had made some plans and those were 
her plans. 
Q that is what she said. 
she say anything beyond that? 
I can't recall anything beyond that. 
* COURT: What did you say? Did you forhid 
her to go? 

THE WITNESS: Not at that point, not in that 
conversation. We have rarely issued direct orders in our 
company. 

THE COURT: We are talking now about things that 
are direct. That is what this lawsuit is about. 

Did you say, "You can't go"? 

THE WITNESS: During that conversation, I did not. 

THE COURT: What did you say? 

THE WITNESS: I said I can't see how you possibly 
can be planning to go in the middle of this project. 

Q Did you discuss this with anybody else at ACT 


immediately after this conversation? 


ee Well, I went back and told Miss Tipton, I am 


quite certain, that I had a conversation with Miss Gatefield 


and that I had had the conversation I just related and that 
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it seemed to me that some other people wnated to talk to 
her as well. 

Q Do you know whether anybody else talked to her 


about that? 


A I believe Mr. Lecht spoke to her but precisely cu 


I am not sure. 


| 
Q Did you have occasion to speak with her subsequent | 
to that second conversation, or that first conveccation | 


you had in May? 


Yes, I did. 


Q When was that? 


A During the week of -- I believe it was the week 


of May 19th. 
Q Was there any particular reason why you recall 
that particular week? 


A Yes, because Mr. Lecht was in Iran and I called 


him in Iran and had a long telephone conversation with him 
about the problem we were experiencing with Miss Gatefield 
going on leave of absence. 
Q This is Defendant's Exhibit F for identification. 
Can you identify this exhibit, Mr. Schachter? 
A Yes. This is part of our telephone bill showing 
long distance calls. 


Q Is there a call there to Iran? 
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A Yes, there is. 
Q On what date was that? 
May 2lst. 
Is that che call to which you have just referred? 
Yes, I believe that is the call. 
MR. LEWIS: I would like to offer this as 
Defendant's Exhibit F. 
THE COURT: It is received. 
(Defendant's Exhibit F received in 
evidence.) 
Q Where did you have this conversation? 
A I believe I was in Mr. Lecht's office. 
Q Was he there? 
A No, he was in Iran. I belicve I took the call in 
his office. 


Q Was anyone else there? 


A Miss Tipton may have been present. I believe she 


was but I am not 100 per cent certain. 


Q Did the subject of Miss Gatefielda's time off come 


A Ye It was the express purpose of my call at 
that point. 
Q In this conversation with Mr. Lecht, what did 


hr. Lecht say to you about Miss Gatefield? 
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A He said that he had had a prior conversation 
with her in which he had told her that -- well, I am not 
sure whether he said that or it was the following week. 

MR. FERNEY: Objection. 
THE COURT: Sustained. 

Q What did you say to Miss Gatefield in this ccon- 
versation you had in Mr. Lecht's office? 

A I went to her office and had a second conversation 
with her about her going on a leave of absence and I told 
her she could not leave. 

Q What did she say? 

A She said that she had her options open to her 
and if she wanted to, she would leave. 

Q What did yor say? 

A I said that we also had options then of terminating 
her employment. 

Q Did she say anything to you in response? 

A No. 

Q Did she leave the room at that time? 


A No, I left the room. It was in her room that 


we had this conversation, as I remember. 


Q And nothing else was said at that time? 
A That ended the conversation. 
0 Did you speak to anyone else at ACT folowing 


this conversation regarding Miss Gatefield's proposed 
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leave of absence? 

A I told Mr. Lecht about our conversation. I 
believe I told Miss Tipton about our conversation. 

Q Did you have any further conversations with Miss 
Gatefield regarding this subject? 

A I don't think so. 

Q Were you ever advised that Miss Gatefield had 
been terminated by Mr. Lecht? 

A Yes. 

Q When was that? 

That was on -- I believe on June 2nd. 


Do you recall approximately when it was on June 


I believe it was the morning of June 2nd. 

Were there any other developments in connection 
with the Coins Project that took place in the week of May 
26, 1975 that you knew about at that time? 

A I had heard that we had hired a man by the name 
of George Rosen who was to work on the project. I heard 
on the morning of June 2nd when I came into the office 
that Mr. Rosen had left our employ after two days with 
the company. 

Q Had you hired Mr. Rosen? 


A No, I had not hired Mr. Rosen. 
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Do you know who hired him? 
I believe Miss Tipton hired Mr. Rosen. He was 
recommended by Mr. Messinger and hired by Miss Tipton. 
Q Was Mr. Messinger with the company on June 2nd? 
A Yes, he was. He submitted his resignation on that 
day, but he was with the company. 
Q How long did he stay with the company? 
A He stayed with the company until approximately 
the end of July. 
Q Did Mr. Lecht discuss with you on June 2nd Miss 
Gatefield's departure? 
A Yes, he did. 
Q What did he say to you? 
MR. FERNEY: I object. 
THE COURT: Sustained. 
What did you say to him, Mr. Schachter? 
I am trying to think of the question. 
TRE COURT: What did you tell him? 
About Miss Gatefield's departure, if anything? 
I told him nothing until he said something to me. 
What did you say? 
A I said that I agreed with his decision. 
Q Mr. Schachter, your company has in a counterclaim 


sued Maricn Gatefield, is that correct? 
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A Yes, we have. 

Q What is the basis of your claim in terms of 
damages? What damages have you suffered? 

A There are a number of elements of the damage we 
suffered. We were forced to take one of our other managers 
who managed a time sharing division -- 


MR. FERNFY: Your Honor, may J ask that any evidence 


relating to loss of profits not he admitted. 


THE COURT: Overruled. 


A We took Mr. Harvey, Kappel, the Manager of our time 


Sharing division and moved him Over to become the assistant 
Manager on this project to replace Miss Gatefield. 

Q Can you explain to the jury and to his Honor 
how you were aanaded when you moved him over? 

A Yes. Mr. Kappel had been running a profitable 
division in the company, but because of the importance of thig 
job and the fact that he had previously, his division had pres 
viously performed some small contracts for the First 
National City Bank and the people at the bank knew him, 


we felt that he would be most apt in view of the series 


of events that occurred with people leaving; that he would 
be most apt to fill the gap in a way that woulda give the 
bank confidence that we could continue and finish the job. 


So, we took him off the managership of his division 
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™t took us about a month to relieve him of his duties and 
put him in charge, put him as second in charge to Mr. 
Messinger on this project. 

The division had been Sustaining a profit for 
the months of April, May, June and July. July being the 
first month he was off but there was a carryover of work 
from his sales efforts. 


During the months of August, September and 


October, his division Sustained a loss because no one was 


really selling for that division. 


On October 15th we found a replacement from outside 


the company for Mr. Kappel running that division and starting 
in November and December, the division picked up again and 
started operating at a profit. 

The division went from a swing of about 11,900 in 
profits during the first four months of our fiscal year, 
which starts April lst, to a loss of about $11,000 during 
the three months that I am talking about. 

So the net effect to the company was a loss of 
$22,000. 

Q Can you identify Defendant's Exhibit G? 
A Yes. That is a computer run that we have showing 
the profit and loss of our various divisions. This is one 


for the advance time sharing applications division for the 
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period April through February, 19 -- April '75 through 
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February of 1976. 
Q Does that exhibit identify any of what you have 
just testified to? 


A Yes. It shows the profit for the first four 


months of the year and then the loss for the next three 


months of the year. 

THE COURT: We will adjourn now for the day until 
tomorrow at 10:00 o'clock. 

Don't talk about the case, don't anybody talk 
about it with you, either. 

10:00 o'clock tomorrow, come right into the 
jury room. 


(Adjourned to April 14, 1976 at 10:00 a.m.) 


162a 


WITNESS INDEX _ 


Name Direct Cross Redirect 


Marian Gatefield 2 52 96 


Oscar H. Schachter 104 


EXHIBIT INDEX 
Plaintiff Identification 
Z 
2 


3 


Defendant 


Recross 


100 


In 
Evidence 


a 


Marian Gatefield 

Ve 
Advanced Computer Techniques 
Corporation 


April 14, 1976, 
10:45 A.M. 


(Trial resumed) 


(Jury present.) 
CSCAR SCHACHTER, resumed. | 
THE COURT: You are still under oath, Mr. Schachter 
DIRECT EXAMINATION CONTINUED 
BY MR. LEWIS: 
Q Mr. Schachter, yesterday when we were at the 
close of testimony you were describing damages that your 
company suffered as a result of Miss Gatefield's departure. 


You described Mr. Cappell's relationship with 


the company. Could you just describe again how you 


suffered as a result of this departure? 
A Mr. Cappell was manager of the Time Sharing 


pivision of the company. We were forced to remove him from 


the management of that division and move him on to the 
Coins project. 

I explained that he was known to the bank, 
that they had confidence in him and we felt that with Miss 


Gatefield's departure that -- 
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THE COURT: When did you do this? 


THE WITNESS: I talked to Mr. Cappell mid-June 


and he completely involved himself July lst. 


THE COURT: When? 
THE WIINESS: The end of June, July lst. 
THE COURT: That is when you talk=d? 
THE WITNESS: We talked in the middle of June. 
THE COURT: What do you mean by the middle? 
THE WITNESS: About June 15th. 
THE COURT: After you voluntarily texrwinated 
the plaintiff? 
THE WITNESS: We had terminated the plaintiff 
at that point, yes. 
THE COURT: Did you at any time ask the plaintiff 
to come back? 
THE WITNESS: I did not, no, sir. 
Q Other than what you described yesterday with 
regard to ACT, did the company suffer other damage? 
A Yes. 
Q In what respect? 
A We had to replace Mr. Cappell as manager of the 
Advance Time Sharing Division with another man whose salary 
was greater than Mr. Cappell's. 


We replaced Mr. Cappell at the end of October, 
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took us that long to find someone to run that division 


on a full-time basis. 


We replaced him with Alex Bernstein whose salary 


exceeded that of mr. Cappell at the time he was manager 
of the Time Sharing Division and the amount of damages I 
remember is about $875 for the three months involved: 

Q Mr. Schachter, can you identify this exhibit? 

A Yes, that is Mr. Bernstein's employment salary 
record. 

Q Who keeps these records? 


A Those records were kept by the Financial 


Division. 

THE COURT: Do I understand that Mr. Bernstein 
was not hired to replace the plaintiff but somebody else? 

THE WITNESS: To replace Mr. Cappell when we 
were forced to take Mr. Cappell off his then assigned 
duties and transfer him to the Coins project. 

THE COURT: Did Mr. Cappell replace the plaintiff? 

THE WITNESS: Yes. 

MR. LEWIS: I offer this in evidence, your Honor. 

MR. FERNEY: No objection. 

THE COURT: Received. 


(Defendant's Exhibit J received in evidence.) 


Can you identify Defendant's Exhibit 1? 
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A That is a similar record which we maintained for 
Mr. Cappell showing his salary and salary changes, 

MR. LEWIS: I offer this in evidence as Defendant' 
Exhibit I, 

MR. FERNEY: No objection. 

THE COURT: Received. 

(Defendant's Exhibit I received in evidence.) 

9 Were there any other damages suffered by ACT? 

A Yes. We had to replace Miss Gatefield at the 
World Trade Center and in that regard we suffered two 
kinds of damages. 

Firstly, we sent someone on a trip to Zaire, 
a trip which we had not Planned to send anyone on, not 
planned to send Miss Gatefield on, 

And we were forced, because all the World Trade 
Center people would be there, and we had to maintain 
the relationship with that client and we were forced to 
send Mr. John Timmons to that World Trade Center convention | 
so that he would be able to meet people from the World 
Trade Center and have some continuity of the business re- 


lationship. 


We had been doing business them five years 


and couldn't countenance an abrupt stoppage in our relation-! 


ship. | 
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Can you identify Defendant's Exhibit H? 

Yes. Those are the expense reports prepared 
by Mr. Timmons covering his trip to Zaire to attend the 
World Trade Center convention. 

Q Is this «~ copy of the record that was made by 
your company? 
A Yes, made by Mr. Timmons for our company for 


reimbursement. 


| 
THE COURT: You didn't plan to send Miss Gatefield | 


| 
| 
| 
| 


there? 

THE WITNESS: No, 

THE COURT: How could you possibly claim damages 
in sending somebody else? 

THE WITNESS: She had worked for the World 
Trade Center five years and there had been no break in the 
relationship. Now suddenly -- 

THE COURT: How would going to Zaire help? The 
World Trade Center is here on Hudson Street? 

THE WITNESS: There was a conference there at 
which you meet them. 

THE COURT: That is plainly out of bounds, I 
exclude it as an item of damages as a matter of law. 

MR. LEWIS: May I argue this point? 


COURT: You can argue it after we hear 
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what the jury has to say. Go ahead. 
MR. LEWIS: Aze you excluding Defendant's 
Exhibit H? 
THE COURT: It is received, there is no objection. | 
(Defendant's Exhibit H received in evidence.) 
Q Were there any other damages that your company 


suf fered? 


A Yes, we had to have Mr. Timmons learn for 


a period of approximately six months, to meet the people 


at the World Trade Center and to find out what Miss Gate- 


| 
at the World Trade Center, to meet the potential clients | 
| 
| 


field had been doing over a period of four years down there; 
to learn about the system we built at the World Trade 
Center and to just maintain the continuity of the relation- | 
ship with the World Trad» Center, to start maintaining it 
down there, 

We estimate over this six months period of time 
it took him to learn that, we spent about 50 percent 
of his time on those efforts and using the salary at the 
time plus our overheard I believe wa calculate about $1,800 
as our damages on that. The time would not have been 
spent by anyone had Miss Gatefield remained with the 
company. 


Q Can you identify Defendant's Exhibit M? 
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Yes, this is Mr. Timmons' salary record. 


What does it show, what salary? 


The salary during that period of time was $27,500 


'@) Can you identify Defendant's Exhibit L? 

A Yes. This is our approved overhead rates as 
deterr:ined by the federal government. 

Q Can you explain how you calculated this amount 
of $1,800? 

A We calculated it based on Mr. Timmons' salary 
for six months plus the approved government overhead on 
that salary. 

Q What is that overhead? 

117 percent on overhead and -- 

THE COURT: You have that anyway, don't you? 
Your overhead goes on whether Miss Gatefield was there 
or not,isn't that so? 

THE WITNESS: But each of the people is costed out.) 

THE COURT: You have the overhead there anyway. 

THE WITNESS: We can say it doesn't apply to 


every person. 


THE COURT: You may cost it out but that doesn't 
make it an item of actual damage. 
Q Is this a basis for your getting compensated 


by the government? 
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A Yes, this is the basis for compensation by 
the government. 
Q You get compensated on overhead? 


A Salary. 


Q For each of the individuals that work on this 


project? 

A Yes. We calculate the salary for the period of 
time, six months, plus the overhead and then divide that 
in half because we figure that he spent about 50 percent 
of his time in learning this process. 


MR. LEWIS: I offer Exhibits L and Mm, 


MR. FERNEY: Objection. 

THE COURT: Sustained. I will entertain a motion 
to strike the evidence on anything other than the cost 
of the replacement of the plaintiff. 

MR. FERNEY: I so move. 

THE COURT: Strike it all out. Your damages 


are limited in law to the cost of obtaining equivalent 


services, not loss of profits or general damages. That is it. 
Next question. 

MR. LEWIS: May I speak on this question of law? 

THE COURT: No. I have examined it and studied 
it and that is it, I have read the briefs. 


MR. LEWIS: There were the consequential damages-- 
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THE COURT: You are not entitled to them under 
the law. Proceed. 


Q Were there any other damage: that your company 


A Yes, we were forced to expend additional manpower 
for the Coins prajack: 
MR. FERNEY: Objection. 
THE COURT: Sustained. 


MR. LEWIS: Your Honor, an employee left this 


company -~< 


THE COURT: I understand what happened, I heard 
the evidence. I have ruled on it. If you don't like it 
there is another court. Proceed here. 

You can make your record and put your questio: ~. 

Q Were there any other damages -- what other ae 
were suffered by your company? 


A After concluding with Mr. -- 


MR. FERNEY: I am sorry, I don't understand. I 


THE COURT: Sustained. 
MR. FERNEY: Do I understand your Honor is striking 
all of the testimony about the counterclaim? 


THE COURT: Except the cost of replacing this 


employee. 
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Q In view of Judge MacMahon's ruling, Mr. Schachter 
could you describe the cost of replacing Miss Gatefield 
on this job? 
THE COURT: He has already done so. 
A Mr. Cappell's replacement of her was damage 
we suffered as a result of replacing her with Mr. Cappell. 
Q How much were they? 
$21,000. 
THE COURT: For what? I don't understand it. 


Explain to me how you arrive at that figure on the black- 


board. There is a blackboard and you can do that. 


THE WITNESS: Our fiscal year starts on April lst-- 
THE COURT: Now, I am not concerned with that. 
I want to know and tell the jury when you hired the person 


to replace Miss Gatefield and how much you paid that person, 


what that person's sa?ary was. 


THE WITNESS: We are talking about apresent 


employee of the company, Mr. Cappell, and we replaced 
Miss Gatefield with Mr. Cappell. 
THE COURT: He was already your employee? 
THE WITNESS: Yes. 
THE COURT: Did you in any way increase his salary 
THE WITNESS: Within the next few mnths. 


THE COURT; Beyond what you were paying Miss 
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Gatefield? 

THE WITNESS: May I have her salary sheet? 

At the time of his replacement Mr. Cappell 
was making less money than Miss Gatefield was. 

THE COURT: You suffered no loss at that point. 

THE WITNESS: We suffered a loss because we took 
Mr. Cappell off a vital job in the company and -- 

THE COURT: You don't seem to understand. All 
you are entitled to is the cost of getting equivalent 


service, 


THE WITNESS: The cost of getting equivalent 


service, the fact that the division that this man was heading 
took an immediate nose dive -- 


THE COURT: How much was it going to cost to 


hire somebody else to do the job? 


THE WITNESS: There was no one else we could find, 


THE COURT: Did you hire somebody else to do the 


job yes or no? 


THE WITNESS: No. 


Q Did it increase the cost to your company of 


performing the work when Miss Gatefield left? 
MR. FERNEY: Objection. 
THE COURT: Sustained. 


MR. LEWIS: Your Honor is not entertaining any 
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argument on the rulina? 
THE COURT: No. That is not to say I haven't read 


your briefs, I have. 


Q Was there any time during the course of your 
relationship with Miss Gatefield in which the subject 
of an employment agreement came up? 

A Yes, 

Q When did that occur? 


A I believe that was at the end of 1972. 


Q What was the occasion for that discussion? 


A Mr. Lecht asked me to prepare an employment contract 
for Miss Gatefield. 

Q Did you do so? 

A I prepared an employment contract for Miss 


Gatefield, 


Q What did you do with it? 


A I had Mr. Lecht sign it and I then gave it to 


Miss Gatefield approximately -- either the end of 1972 


or the beginning of 1973. I am not quite sure of the date. 


Q Where did you give it to her? 
A I believe I gave it to her in her office. I gave 


her two copies of the agreement and kept an unsigned copy 


Shortly after Mr. Lecht asked me to prepare it. | 


for my file. 
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Q When you speak about copies, was there an origina 
typed version of this contract? 
A No. The original typed version was really 
a form. It was a standard kind of contract that we used 
for a number of employees in the company and we had left 
out the name of the employee and the amount of salary, 
things of that kind, and the date of the inception of the 
contract, date of increase and generally fill in that 
information. 
To the best of my recollection that is what 
I did with Miss Gatefield's contract, and gave her two 
copies of the contract signed by Mr. Lecht. 
Q Did she say anything to you? 
A She said she would want to think about it. She 
wanted to read the contract and think about it. 
Q Did she sign it? 
THE COURT: What did you say when she said she 
wanted to think about it? 
THE WITNESS: Idn't feel handing someone a piece 
of paper -- 
THE COURT: What did you say? 
THE WITNESS: I said fine, go ahead and read it. 
Did she sign it? 


She did not sign it. 
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Q When was the next occasion on which anything 


concerning Miss Gatefield's employment contract came up? 


A I believe Mr. Lecht asked me whether Miss Gatefield 
returned her contract to me. 
Q Had she? 


A She had not. 


What did you say to him? 


I said no she hadn't and I will talk to her about | 


When did that occur? 
I believe it was some time in the summer of fall 
of 1973. 
Q Did you speak to her? 
A I did. 
Q Where was that? 
A I believe again in her office though I can't 
be sure. It may have been my office. 
Q What did you say to her? 
A I said "Do you wnt to return your contract to 


me, sign your contract." 


THE COURT: This is the summer or fall of -- 
THE WITNESS: Of 1973. 
What did she say to you? 


She said she could not find her contract 
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would I get her some other copies. 

Q What did you say? 

A I said, "Fine, I will get some other copies 
of the contract." 

Q Did you do that? 

A I did that. I took the copy in my file, made 
another copy of it and this time gave her two unsigned 
copies of the contract. 


Q She accepted them? 


A Yes, 


Q Did you say anything to her? 
A Said when are we going to get them signed and 


she said she wanted to look at them and get back to me. 


THE WITNESS: Took the piece of paper. 


THE COURT: When you say accepted do you mean-- 
| 


THE COURT: Not that she accepted the contract? 
THE WITNESS: Took the piece of paper from my hand. 


Q Did she say anything to you other than what 


you just described? 


A Other than what I just described, I don't believe 


THE COURT: Did you say anything further when 
she said she wanted to look at it? What did you say? 


THE WITNESS: I just said fine. I don't think I 
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said anything else. 

THE COURT: That is when now? 

THE WITNESS: That was in 1973 I believe, in the 
summer or fall of 1973. 

THE COURT: Summer or fall of 1973, all right, 

\id she sign any contract copy at that time? 


A No, she did not. 


Q Did you ever speak to her concerning this matter 


subsequent to this time? 

A I don't remember exactly. It seems to me Mr. 
Lecht asked me at least on one more occasion whether Miss 
Gatefield returned her contract and that I spoke to Mr. 
Gatefield about it and she didn't have them and, you know, 

wasn't very definitive about whether she was going to 
return them or not and I didn't Press her and she did not 


give them back to me. 
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Did she ever return to you any copy signed by 


to my knowledge. 


she ever tell you that she had signed a 


No. 
Q Do you know whether she ever returned to any 
ACT officer, a copy, signed copy? 
A My secretary did not get a signed copy back. 


I looked in my file. There was no signed copy in my file. 


Q And you don't remember ever hearing anybody say 


they had received a signed copy? 


A No. 
Q You are familiar with that contract, is that 


correct? 


A Yes, I am. 
Q Is there a provision on termination -- 
THE COURT: What contract are we taiking about? 
MR. LEWIS: Exhibit 3. The contract that is 
alleged by Ms. . Gatefield to be an employment contract 
between her and ACT. It is marked as Plaintiff's Exhibit 3 
THE COURT: All right. 
Q Is there a provision in that contract for 


termination? 
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There are two provisions -- 

THE COURT: Do you concede that is a written 
employment contract? 

MR. LEWIS: No. I have to say, your Honor, 
thisis the contract that is alleged to be a contract betwee 
Ms. Gatefield -- 

THE COURT: Show it to the witness, please. 


Do you recognize the signatures on that contract, 


Exhibit 3? 
THE WITNESS: Yes. 
THE COURT: Whose signatures are they? 
THE WITNESS: Mr. Lecht's signature and Ms. 


Gatefield's. 


Q Did you ever receive that contract or a copy of 


that contract that you are holding prior to the beginning 
of this litigation? 
I did not. 


Do you know whether anybody at ACT received 


THE COURT: Sustained. 


Does this contract provide -- 


THE COURT: Sustained. It speaks for itself. 
What was Ms. Gatefield's salary for 1975? 


I believe it was $23,000. 
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Q Are leaves of absence taken by employees of ACT 


without pay? 


A Yes. An emergency leave is very often taken wit 


MR. FERNEY: Move that be stricken. 
THE COURT: Yes, strike it out. 
Don't volunteer. 

Q Generally speaking, though, leaves of absence 
are without pay in ACT? 

A Yes. 

Q And on a monthly basis, what was Ms. Gatefield's 
Salary, approximately? 

A About $1,925. 

Q Are you familiar with Defendants Exhibit P for 
identification? 

A Yes, I am. 

Q What is that? 

A That is a letter dated April 8, 1975, which was 
sent by Miss Anna Tipton, general manager of the ACT New 
York office to Mr. John Elliot, First National City Bank, 
regarding the Coins project. 

Q And it contains a project schedule? 

A And a project schedule. 


Q Was that the project schedule that was in effect 
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as far as you knew in April of 1975? 
A Yes. 
Q And Ms. Gatefield's name appears on that schedul ? 


Yes. 


MR. LEWIS: I otfer this in evidence, 


Defendant's Exhibit P. 
MR. FERNEY: Is this the document you cross 


examined plaintiff on yesterday? 


MR. LEWIS: Yes. 

MR. FERNEY: It is not an original document, 
your Honor. 

MR. LEWIS: We don't have the original. This 
wis sent to First National City Bank. All we have is a 
copy. 


FERNEY: It is not a signed copy. 


COURT: Secondary evidence. 


MR. LEWIS: Your Honor, between the two atcorney 


we have had no objections whatsoever on the best evidence 4 


THE COURT: Please. Either it 6 in admissible 


form or it is not. 


MR. LEWIS: The two of us agreed -- 
THE COURT: Did you agree? 
MR. FERNEY: Your Honor, we had an agreement 


there would be no exchange of subpoenas. You make an 
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agreement over the telephone and I did not intend my 
agreement to apply to sometiiing in possession of another 
person. 
THE COURT: Have you seen this document before? 
MR. FERNEY: I had seen it before. 
THE COURT: Do you have any real reason to 


question its authenticity? 


MR. FERNEY: Let me converse with my client on 


MR. LEWIS: Your Honor, she testified yesterday-- 


THE COURT: Please. 


MR. FERNEY: I withdraw my objection. 
| 


THE COURT: All right, it is received. 

(Defendant's Exhibit P was received in 
evidence. ) 

MR. LEWIS: No further questions. 

THE COURT: Can counsel come up for a moment? 


(Discussion held off the record.) 


CROSS EXAMINATION 
BY MR. FERNEY: 

Q Mr. Schachter, on June 2, 1975, were there a 
number of meetings concerning the Coins project at ACT? 

A I remember a meeting that I attended in the 
morning. Other than that, I am not sure whether there were 


other meetings. I presume there were. 
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Q What waz the purpose of that meeting? 
A The meucing I had in the morning was with Mr. 
Lecht at which we discussed the fact that Mr. Messinger had 
resigned and that Ms. Gatefield was being terminated and ; 
what we were going to do to handle the problem in terms of 
completion of the project with the bank. 
Q Did scu also discuss Mr. Rosen not having come 
to work that day? | 
A It seems to me I was told that Mr. Rosen had lef 
the employ of the company when I came in that morning. I 
wasn't there all day on Friday, but when I came in on 


Monday morning, that was an incidental piece of information 


passed on to me that Mr. Rosen had quit. Well, he had jxinad 


us two days earlier. 


Q So the subject matter c*£ this meeting included 


2oth Mr. Messinger and Ms. Gatefieid? 


A 


It did. 


Q When did you learn Mr. Messinger had resigned? 


A That morning. He gave me a copy of his bax tare 


tion letter. 


Q Bid you have any discussion with Mr. Messinger 


about it that day? 


A That day, yes. 


Q Did you and Mr. Lecht discuss the possibility of 
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picking up the telephone and calling Ms. Gatefield in 
England or wherever she was, and ask her to come back? 
A I don't remember discussing that with Mr. Lecht. 
She had left and she had countermanded a direct order. 
MR. FERNEY: Move it be stricken. 
THE COURT: STrike it out. 
Please, don't volunteer, Mr. Schachter. You are 
a lawyer, you should know what that means when I tell you 
once not to volunteer. 
THE WITNESS: Okay. 
0) D.d you discuss the possibility of terminating 
Ms. Gatefield at that meeting with Mr. Lecht? 
A Yes. 
Q What did he say about it? 
A Mr. Lecht had decided to terminate Ms. Gatefield. 
Q Answer my question, please. What did he say 
about it? 
A That is precisely what he said. He said he had 
decided to terminate Ms. Gatefield. 
Q Is that all he said about it? 
A No, he said it was a very difficult decision. 
He had thought about it on the weekend. 
Q Did you discuss the effect of this on the Coins 


project? 
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We discussed the effect -- 
The combination of all these events, Mr. Rosen, 
Mr. Messinger, Ms. Gatefiled? 
A Mr. Rosen wasn't really a matter of concern to 
us. He had been with the company for two days and not 


formally on the project. The matter of concern was Ms. 


Gatefield and Mr. Messinger. So we did discuss that, yes. 


It was a matter of concern to us. 
Q Yes it was decided to terminate Ms. Gatefield? 
A We were running a company -- 
Excuse me, please answer the question. 
Yes. 


MR. LEWIS: The question invited an answer like 


THE) COURT?) LE Gia) not. 
When you judge the credibility of a witness, one 
of the things you should consider is whether he gives 


responsive answers to direct questions or whether his answe 


are evasive or vcluntary 


Q You stated Mark Messinger gave you a copy of a 


letter. Who was the original addressed to? 
A I believe the original was addressed to Mr. Lechtl. 
Q In your direct testimony yesterday afternoon, 


I believe you testified to the effect that yeu had a 
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conversation with Marion Gatefield, I believe, during the 
next to last week in May in which you stated something to 


the effect that well, "You have your option and I have my 


option, or we have our options," something to that effect? 


A Yes. 

Q It would have been possible, would it not, for y 
to have delivered a letter to Ms. Gatefield if you were 
really threatening to fire her? 

MR. LEWIS: Objection. 

THE COURT: Can I have the question? 

(Question read.) 

THE COURT: I will sustain an objection to the 
form of the question. 

Q You are an attorney? 

A Yes, I am. 


And you handle the legal affairs of ACT, don't 


A Yes, .I dé. 
Q Did yu consider drafting a letter to put in 


writing what you had told Ms. Gatefield? 


A No, I did not. 
Q Did you write any such letter? 
No, I did not. 


When Mr. Lecht is not in the country, isn't it 
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true you are the acting president? 

A I don't have that title, but I act in his place 
when he is absent from the country, yes. 

Q In your testimony yesterday , you stated when 
you had your initial conversation -- well, in testifying 
concerning your initial conversation with Ms. Gatefield, 
which I believe took place according to your testimony on 
April 7, 1975, you said that you seemed to make some 
distinction between a leave of absence and taking time off. 


You will not say you had given her leave of 


absence -- 


THE COURT: Please, would you ask questions and 


please stop making these speeches? 
MR. FERNEY: I am sorry, your Honor. 


Q Do you draw any distinction between taking time 


| 
off and taking a leave of absence? | 


A Taking time off might be a combination of 
vacation and some additional time off. The additional time 
off would be a leave of absence. 

Q In your examination yesterday, you testified to 
the cost of a phone call to Iran as pare of your counter- 


claim damages. This phone call occurred before Ms. Gatefield' 


termination, is that true? 


A Yes. 
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MR. FERNEY: No further questions. 
MR. LEWIS: No questions, your Honor, 
THE COURT: Yeu are excused. 
(Witness excused.) 
THE COURT: Next witness. 
MR. LEWIS: May I have about a half a minute? 


THE COURT: All right. 


(Pause., 
MR. LEWIS: Mr. Lecht. 
CHAR GLE Ss P. PE Cok ge, Called as 


a witness on behalf of the defendant, having first 


been duly sworn, testified as follows: 
DIRECT EXAMINATION 
BY MR. LEWIS: 
Q Mr. Lecht, are you an officer of ACT? 
A Yes, I am. 
Q What is_your position? 
A President and chairman of the board. 


Q Were you one ¢ «he founders of this company? 


A Yes, sir. 


Q Are you familiar with the Plaintiff, 


Gatefield? 


A Yes, I am. 


Q Was she an employee of yours? 
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Yes she was. 
Q In the spring of 1975, was she working on pro- 
jects for your company? 
A That is correct. 
Q Which projects? 
A The Coins project. 
Q Were you familiar with what was going on in the 
Coins project? 
A To a certain extent, yes. 
Q Was it a major project of your company? 
Yes, it was. 
Was there competition for that project? 
There was deep competition for the project. 
Who were the competitors? 
I don't know if I know them all, but the 
Honeywell Company -- 
MR. FERNEY: Your Honor, I think this is 
irrelvant. 
THE COURT?) Wo, IT: doen't think so. 
A The Honeywell Company, 1.5 billion dollar 


company. Infamatics, 20 to 30 million. They were two 


competitors. 


Q In this competition, did you beat this competi- 


tion for that project? 
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Yes. 

That was the Coins project you are speaking of? 
A Yes. 
Q Did there core a time when you were asked whether 

Ms. Gatefield could work on Coins? 

A That is correct. 
Q Who was the person who asked? 

Ms. Tipton. 

What did you say? 


i gaid) “That: is fine.” 


Did she say anything else further to you ey 


A She expressed pleasure and left the office to 
discuss it, apparently. 

Q Did there come a time when you first learned 

Marian Gatefield was interested in taking a leave or 

off? 

A Yes. 

Q When was that? 

A Approximately mid-May, 1975. 

Q Where did that meeting take place? 

A I was stopped by Mr. Schachter and Ms. Tipton 
7“ asked to speak with Ms. Gatefield in the hall of our 


company. 
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Q What did they say to you? 
A They said they both had ordered her not to take 
leave, to go on a leave of absence. 
MR. FERNEY: Objection. 
THE COURT: Sustained. 


Strike it out. 


The question plainly calied for hearsay. 
must be more prompt with your objections. 
Q In connection with this meeting, did you take 
any action? 
A Yes, I did. 
Q What did you do? 
A I saw Ms. Gatefield in the company and asked 


her to have a meeting with me. 


Q Approximately when did this take place in 


connection with this meeting you had with Ms. Tipton and 


Mr. Schachter? 


A Within a day or so, I would say. 


Q Shortly thereafter? 
Yes. 
Did you have a meeting with Ms. Gatefield? 
That is correct. 
Did she talk to you about the leave of absence? 


Yes, she did. 
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What did she say? 
I actually opened the meeting. 


What did you say? 


A I said "I understand that you are going -- you 
are asking for a leave of absence Prior to the completion 
of the first phase of this work; is that true?" 

THE COURT: What did she Say? Give the | 


conversation. 


THE WITNESS: I said to her, "I understand you 
are asking for a leave of absence prior to the completion 
of your duties on this 90b."" 

She was evasive with her answer -- 

THE COURT: No, not your thoughts. What was said, 


Just pretend you were a tape recorder. What did you say, 


what did she say and Play it back to us. | 
THE WITNESS: I will try to do that, your Honor. 


A She said that she wanted a leave of absence and 


a leave of aksence prior to at least completion of its firs 
phase. We might consider one at some future time, but I 
cannot agree to a leave of absence at this moment." 

Her answer back was, “Well, I really want to 
discuss a salary increase with you." 


Q Did you do so? 


I said, "Marian, you are too important to this job to take ) 
} 
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THE COURT: Please, let him give us the 
conversation. 


THE WITNESS: I was taken aback, because I 


MR. FERNEY: Objection. 
Just the words. 

A I said to Ms. Gatefield, "I cannot possibly dis- 
cuss a salary increase at this moment when I am asking you 
another topic. I would like the other topic to be 
completed, then we could discuss a Salary increase. Up to 
this moment there has never been a mention of one by you." 

She turned around and smiled and said to ne, 
"All right," and we discussed her going. 

I said "I absolutely, without qualification, do 
rot give you authorization to take a leave of absence from 


this company." I said, "I want your word. You are a senio 


member of the company, you are important to the project, 


yu are very important to other activities after this 
project. I want your word that you will abide by my reques 
that you do not go unilaterally or on your own desire for a 
leave of absence, without completion of your duties." 

Her answer back was, "All right." She said, 
“All right." 


Then she said “What about the Salary increase?" 
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I looked at her and I said, “Well are you due for 
| 


one, because I cannot keep salaries of every person in the 
company in my mind." 

She said, "yes," like that. 

I said, "All right, what do you think would be 
fair?" 

I converse with our staff on these matters and 
she just looked at me and said "That is your prerogative," 


and I suggested a Salary increase of $2,500 on her salary. 


She looked at me and said "That is unacceptable," 
I looked at her and said to her, "That is a 


fartastic increase. It is one of the best our company has 


=“ given anyone. I just don't understand your reaction." 


It would have brought her Salary, I believe to 
$25,000 a year, or thereabouts. 

She said, “Well, I still don't accept it." 

And I said, “Marian"-- we called one another by 
our first names there -- "I am going to the Mid East. I ha 
to go to Iran on this weekend." This was on a Friday, May 


16th. "You think about that increase, I will think about 


that increase and when I return, I promise to have a dis- 


cussion with you about it again, although I don't understan 
why it is not acceptable." 


She said, “Pine.” [I Said "Fine." And she start 
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to exit towards the door. 
I looked back up at her and said, “Marian, on th 


other topic, the one for which I called this meeting, I woulld 


like to ask, I want to confirm what your intentions are, | 


I want you to confirm them to me. you will stay here until 
I authorize your going?" 
She is a human being.. I could order her, but I 
thought talking first sot 
Q Just the words. 
A She said, “I confirm, I will do that. You think 


about the salary increase, I will think about the salary 


| 


| 
increase and when you get back from Iran, we will discuss it. 


And that finished the conversation. | 
Q You mentioned the first phase. What was it? 


A It was the development of a design specification 


for a computerized system our company was making for the 
First National City Bank. 

Q Was it your understanding she was to be on that 
project for the entire period of time? 

A Completely through the first phase of that work. 

Q When was the next occasion that you had to dis- 
cuss Ms. Gatefield's time off or leave of absence? 

A I was in Iran. 


Q Were you there on business? 


" 
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A Yes, I was there on business. We worked for 


the military there. 


Q Tell us what happened. 
A I was in my hotel room and I received a call 
from Mr. Schachter -- 
MR. FERNEY: Objection -- go ahead. 


THE COURT: I can't hear you. 


MR. FERNEY: I am Sorry, your Honor. I am 


objecting to any conversatico’ with Mr. Schachter. 
THE COURT: Sustained. 
Q You had a conversation in Iran concerning this, 
is that correct? 


A Yes. 


Q And did it concern this leave of absence? 


A That is correct. 


Q AS a result of that telephone call, did you tell 
Mr. Schachter to do anything with respect to Marian Gate- 
field? 

A I told Mr. Schachter without reservation and 


with no qualifications, that I absolutely oppose her leave, 


I do not authorize it, she will be acting in violation of he 


agreement, that I may fire her if she keeps perpetuating 


this brinksmanship with Our company and to tell her that and 


I would be happy to discuss it with her when I retvrned from 
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Iran. 


Q When was the next occasion which you discussed 


the leave of absence or time off? 


A The next occasion was in my office in New York 

City. : 
Q Who did you discuss it with? 
A Ms. Gatefield. 


i Do you recall approximately when that conver< ition 
took” place? } 
A I believe since that Monday was Memorial 
Day, that 1t was Tuesday of that week. That would have 
been the Tuesday of the week before the 30th, the friday 
of the 30th. 
Q What did you say to her at the meeting? Did you ae 


call the meeting? 


A I called the meeting. 
Q What did you say? 
A I brought her in and said te her, "I have been 


told over the te’ephnone that you have in fact decided that 
you are going to leave this company and go on leave without 


my authorization at the end of this week; is that true?" 


, 


Her answer was, "yes." 


I looked up at her and I said, "You made a pledg 


to me when I left that you wouid honor your obligations and 
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you would not take leave of absence without my approval." 

Ms. Gatefield reported to me administratively 
in the company. 

She said "That's too bad," just likethat. She 
said, "I am going to go." 

I looked at her. I found it incredulous -- 

Q Just the words. 

A I looked at her. I said, "You know, this is 
extremely important work for our company. You promised you 
would stay on this problem. Can you give me a reason, some 
ameliorating reason why you feel you must go at this 
minute, Friday?" 

She said she was going to leave on Saturday 
evening, the 3lst of May. She was going to leave the company 
Friday night and the plane to London Saturday evening on th 
3lst. She said "No." 

I said, "According to our policies in this 
company, we try in the best possible way to try" -~ "to 
extend human courtesy to a person. If there is somebody 
ili in your family, if there is somebody"-- even if there was 


like a real crisis somewhere in her family that I may not 


have believed, but she believed was a crisis, I could then 


in my conscience say, well, there is a crisis, this woman 


believes there is a crisis, and I would have let her go 
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immediately. 
Q Did she say anything to you? 
A Her response back, "I am not going to tell you 
why I want to go on leave. It is personal." 


Q Had she discussed with you prior to that time 


any reasons for a leave of absence? 


A She never discussed with me this leave of 
absence frior to the l6th of May, at all. 
Q Was there any other conversation on that day, 
approximately May 26th? 
A I talked with her. I searched for some reason 
maybe since her behavior was so contradictory -- 
THE COURT: Strike it out. Let the jury decide 
whether her behavior was contradictory, based on the words. 
THE WITNESS: Yes, sir. 


A I said to her, I reiterated this over and over 


again, can you give me some reason, some cause, and she said 
no. 


I said, "Marian, if you go on this leave of 


absence alone and without my approval, I will have to take 


action against you." 
She said to me, "I don't care. In fact, it may 


be permanent." Those were the words. 


I was shocked -~- I am sorry. 
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I said to her, “I guess that terminates the 
conversation. Would you please think about it tomorrow? 
We will discuss it again or come back to me with your 
thoughts." 

She said she would think about it and I said 
fine, and that was the end of the conversation. 

Q Did you have other occasions to speak to her 
that week? 

A Yes. 

Q Regarding this matter? 

A Yes. 

Q What was the next occasion? 

A The next occasion was on the next day. It was 
in the morningof the next day. I was sitting in my office 
and Ms. Gatefield walked in. 

I said to her, "Who is that fellow walking 
through the corridor" -- as you might say to anybody -- 
“who is that fellow walking through the corridor with I 
believe Mr. Messinger?" 

She said, "That is my replacement." 

I said, “Your replacement? What replacement?" 

She said, "I found a replacement." 

I said, "Two days from now, three days? If we 


were to consider a replacement at all under the pressure 
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circumstances we were in, I would want to know who he is. 
I had never met him. I would want the bank to meet him and 


to say yes, I approve of this man replacing a key member of 


the staff -- 
She said, "Well, that is who it is." 


i said, "That is not your replacement. There is 


no such thing as a replacement at this moment on this job, 


in two day leave time. I expect you to hold to your obliga 
tion with me that you will stay in this company until your 
duties on the first phase of this work are over." 

She said, "We'll see." 


Were there any additional conversations on that 


A We met five or six times during the week. I 
don't remember if there was an additional one on that day, 
but it must have been in the afternoon where I asked her 
again. I don't know. 

Q Did you then have meetings with her on May 30th, 
the Friday of that week? 

A I had a meeting on Friday that week, yes. 

Q When did you have a meeting with Ms. Gatefield? 

The first thing in the morning on Friday. 
Who called that meeting? 


I called that meeting. 
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What did you say to her? 


I told her that the Proposition I had made to 
her regarding a possible way to save an exploding situation 
on the evening, on the telephone the night before, could no 
possibly work. 

Q Did you have some conversation with her the 
night before? 

A That is correct. 

Q Where was that conversation? 


A I was at homeand I called her on the telephone. 


Q What did you say to her? 

A I called her up and I said to her -- first I 
said "Hello," on the phone. Somebody else answered the 
telephone. 

MR. FERNEY: Objection. 
THE COURT: Go ahead. 


There was a lot of noise in the background. 


I said, "May I speak with Ms. Gatefield, to Mariah?’ 
They said yes and she came to the phone. 
She said, "Yes?" I remember the conversation 
tone clearly. 
Q Just the conversation. 


A I said "I thought of a way -- this situation we 


are involved in is going to have to cause me to fire you or 
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to take some punitive action. I don't want to do it. The 
company needs you, you have performed good service before, | 
the project is a little difficult. I thought of a way, 
maybe, that I could let you go on a leave of absence and 
avoid having your going on Friday in direct countermanding 
of my order." | 
She said, “Well, what is it?" | 
I said, “I just got back from Iran. I am | 


exhausted. You -- I will call the bank tomorrow morning 


emergency leave, I will try to sell it to them." I said, 


"If I fail, and you may come along with me, I want your 


and I will try to sell your going immediately on an 


promise I have at least one more week, then I will authoriz 
a leave five days out if you will just promise that if 1 
fail in selling the idea of your leaving, you will stay fiv 
more working days." 
Q What did she Say? 
A "No." 
I said, "I don't understand it." I said, “Mariani, 
I will try to sell it to the bank tomorrow, with you there.“ 
She said, something like, "For your sake, I hope 
you succeed," to the tune of music. 
MR. FERNEY: Objection. 


THE COURT: Strike the last remark. 
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Q Was there any further conversation on that 
telephone call? 

A No. The telephone call ceased, I said good-bye. 
She said good-bye, and hung up. 

Q You were discussing before the conversation you 


had with her on Friday morning in which you referred back 


conversation with her on Friday morning? 


to that telephone conversation. Did you have any santas 


A Yes. 

Q Concerning this matter? 

A Yes, I did. I said to her "Marian, I don't know 
why you are doing what you are doing. You have repeatedly | 


not offered me one reason. 1 offered you a way last night 


at the llth hour of the dismemperment of your career in our 
company. A way out. I felt your response to me, when you | 
said, 'For your sake I hope you are successful' was in fact 


stimulating, purposely stimulating an argument." 


I said, "I am not going to go to the bank today 
and sell that. I just order you to remain here until I 
authorize a leave of absense." 

I further recountea to her that she had had a 
leave of absence before, during the same year, and that we 
had attempted to accommodate every need that she had, inclu- 


ding high salaries and so forth and I just did not understand 
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that kind of provocative behavior. 
She said that was too bad, she was going to go. 


That is all there was to it. She left my office. 


Q Did you have any other conversation with her on 
that day? 
A Yes. On Friday afternoon I called her back in 


the office and I said to her, "Marian, I am appealing to 
you. 1 really don't want to fire you here. I don't want 
to do anything on one incident in the company, one incident 
out of a number of years of work. Why are you taking this 
public stand? Why are you saying 'I am going to go anyway, 


I won't even remain five days'?" 


She said, "I am going to go and it may be 
permanent.” She said, "I don't know, but Saturday night I 
will be a plane winging my way abroad." 

I said to her, "You are really forcing me to take 
punitive action." 

She said, "What action are you going to take?" 


I said, "I want to think about it, it is Friday 


night." 
Should she -- people -- 
Q Just the words. 
A I said to her, "I want to think about st, dt de 


Friday night." I said, “If you are going to go Saturday, 
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you are going to go, I can't hold you here. When I 


arrive on Monday, if you are there, fine. If you are not 


there, I will take such action as I deem suitable and fitting 


| 
| 
| 
| 


as behooves my position in there. I don't like those kinds 


of actions," I told her. 
She said "Fine." 
I said, "You won't reconsider?" 
She said, "No." 
I said, “Once more, please." 


She said, "Too bad," and walked out of the room, 


exactly that way. 
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Q Did you have any further conversation with her 
on that day? 

A No. 

Q Did you have any further conversation with her 
over the weekend? 

A No. 


Q Did you take any action with respect to Migs 


Gatefield? 

A Yes, I did. 

Q What did you dw? 

A On Monday I arrived at work. I saw she was not 
there. I called my secretary and I wrote her a letter 
saying that you are hereby terminated from this company. 

I don't remember the exact words. 

Q Did you other than the lawsuit of course, did you 

ever speak to her subsequent to that Monday? 


A Subsequent to which Monday? 


Q This Monday on which you sent the letter? 
A I sent the letter on Monday but I never spoke 


to her on Monday. 


You never spoke to her on Monday? 


No. 
Did you speak to her sibs:equent to Friday concern 


this matter? 
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No, 
MR. LEWIS: No further questions. 
THE COURT: We will take a short recess. 
(Recess) 
CROSS EXAMINATION 
BY MR. FERNEY: 


Q Mr. Lecht, I hand you Plaintiff's Exhibit 3, 


the contract, and ask you whether this is your signature 
On page 4, 
Yes, it is. It looks like an 


You didn't fire Marian Gatefield on May 30th, did 


No, I did not. 

You fired her on June 2nd. is that correct? 
A That is correct, 
Q Wasn't there a crisis of some sort involving 


the Coins project on June 2nd? 


A Yes, there was. 

Q Hadn't Marian Gatefield told you on May 30th to 
cali her in the event there were any problens with Coins 
or with her replacement? 


A I don't remember Marian directly saying to re 


call her if there was a Problem with Coins or her replacemen 


because at that moment -- 
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Answer the question. 
I'm sorry. 
THE COURT: He answered. Proceed, 
Q Do yourecall that a week and a half ago or go 
I took your deposition? 
A Yes, 
Q Do you recall this question and this answer 
on page 35: 
"Q Getting back to the conversation, the last 
conversation you had with Miss Gatefield on May 30th, 
did she tell you that you could be in touch with her if 


her replacement did not work out? 


"A I don't understand the question. There was 
no replacement. 

"Q She used those words? 

"A She never used those words with me, never used 
those words. 

sa 8 Did she tell you that you could call her in 
England? 

"A She may have," 

Do you recall that? 
A I recall that testimony, yes. 
Q So then you on this date when I asked a question 


of you whether she said you could call her, you said she 


arh 4 
may have? 
A 
Q 
fact that 
given his 
A 
Q 
that Mark 
A 


Q 
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She may have, 

Was part of the c.cisis that was going on the 
Mr. Messinger resigned that morning or had 
letter of resignation? 

Yes, 

Did you believe that Marian Gatefield knew 
Messinger was going to resign? 

I held no beliefs of that ki: !. 


You hac on May 30, 1975, great admiration for 


Miss Gatefield's professional skills, is that right? 


A 


Q 


Q 

A 
wherein I 

Q 


A 


On May 30th? 

Yes. 

They had declined on May 30, 1975. 

Her professional skills? 

THE COURT: His admiration, 

Had you been a friend of Marian Gatefield? 
I thought I was. 

Did you know her socially? 

I cannot remember any contacts out of work 
socialized with Miss Gatefield. 

Did you know her well? 


I know her as well as any senior staff member 


in the company. 


| 
we 
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You were her friend? 
MR. LEWIS: I object to this as repetit: 
THE COURYT: Overruled. 
A I consider myself a friend of the staff of that 
company. 


Q Answer the question, please. 


A As far as Miss Gatefield was a member of the 


staff, I considered myself a friend. 


Q It would have been possible, would it not, for 


you to contact Miss Gatefield on June 2nd or thereabouts 


concerning the problems in the Coins project? 
MR. LEWIS: Objection, speculative. 


THE COURT: He can answer if he knows. 


I'm sorry, will you repeat the question. 

THE COr : Would it have been Possible for you 
to contact her conceri.ing the problem in the Coins project 
ec. June 2nd? 


THE WITNESS: I had no reason to contact her 


on June -- 

THE COURT: Would it have been possible? 

THE WITNESS: I could nave possibly if I had known 
where she was. 

THE COURT: Did you know? 


THE WITNESS: No, sir, not on June 2nd, 
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Did you have her address in England? 

No, I did not have her address in England. 

THE COURT: You wrote her a letter. 

THE WITNESS: The company -- I could have I suppos 
gone to my secretary and said “Would you please try to 
contact Miss Gatefield." 

Q After you wrote the letter to Miss Gatefield 
did you expect her to contact you? 

A 

Q For what purpose? 

A To confirm the exit requirements of our company, 
turning in her credit cards, her key, picking up her 
personal belongings, straightening out her financial 
matters with the firm. 

Q Isn't it true you expected her to contact you 
to ask you to come back to the company? 

A No. 

Did ACT have a contract with Miss Gatefield? 

A en not an attorney. I «‘tnnot answer on what 
a valid contract is. 

However, if you want my opinion on it, the answer 


is no. 


Q Do you recall at the deposition on page 4 I 


asked the following question and you gave the following 
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Did ACT have a contract with Miss Gatefield? 
Yes," 
I assume that the document which you showed 
me at the deposition which had my signature on it and 
had her signature on it, was a ec tract with the company. 
Q Reading further in the deposition my next 


question after that was: 


mi . I show you Exhibit 3 in Miss Gatefield's depositian, 


the contract. 

"A It is not the Original of the contract and I 
can't verify since it has been torn apart that every page 
is in fact a representation of the original." 

That was your answer to that questicn. In fact 
I asked you before If had shown the contract whether you 
had a contract with Miss Gatefield. 

A Again, I am not an attorney and I did not know 
what a valid contract is. 

THE COURT: It would save a whole lot of time 
if you objected to that as calling for a conclusion of law. 
MR. LEWIS: Yes, your Honor, 

Q In your letter dated 2nd June 1975, Exhibit 4, 

the third paragraph of that letter you wrote the following: 


"OQ In closing I am obligated to inform you that the 
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agreement between you and this company precludes your 


consulting with the clientele with whom you had contact” 


and then goes on to discuss that particular provision 


of the contract. 
Is it true that you dictated those words? 
That is correct. 
THE COURT: That was one of the provisions of 
Exhibit 3, wasn't it, being the document -- 


THE WITNESS: It was not taken from the exhibit, 


THE COURT: But that was one of the provisions? 

THE WITNESS: A similar ‘provision was there, that 
is correct. 

THE COURT: At the time you wrote the letter it 
was your understanding that she was bound by those pro- 
visions, is that it? 

THE WITNESS: At the time I wrote the letter, 
that is correct. 

Q In your last conversation with Miss Gatefield 
on May 30th, didn't you discuss the possibility of her 
taking a trip to Zaire? 

A Yes, I did. 

Q What did you say? 


I was searching -- I said to Migs Gatefield, she 
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was sitting there -- standing actually leaning against 


» 3 | awall. I said to her: 


“This is going to a catastrophic end. I really 


res 


5 | don't want it to happen." 

a | I said "I will try to make some accommodation 
7 | for you. Let me think imaginatively," 
8 | I said, "Well, we were planning not to go to 
9 | the World Trade Center conference in Zaire. If you will 
10 | 


not cause me to become compromiseu and the management of 


this company to be compromised by your flagrant disobedienc 


of an order, I will find a way that you can go and conduct 


whatever you want to conduct in England," 


I said, "For example, the Zaire trip which you 


were not planning to do, I will let you go on that trip 


and give you the right to go by England and do whatever 


you have to do." 


She never would tell me what. she had to do there 


at all, not a word. 


She said, "No, thank you, I don't want it." 


That was the conversation we had on Zaire, 


Q Do' you remember did you use that tone of voice 


in discussing it with her? 


MR. LEWIS: I object to that question. 


iy 


i THE COURT: Sustained. 
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Q Did you on May 30th discuss letting Miss Gatefiel 
or rather requesting Miss Gatefield to let you use her 
apartment? 
A Never. 
MR. LEWIS: Objection. 
Q Any discussion concerning Miss Gatefield's 


apartment as part of the conversation? 


A There was no discussion concerning her apartment, | 


Q On an earlier date in May, I think about May 16th 
or thereabouts, you had a conversation involving Miss 
Gatefield's salary, is that correct? 

A On May 16th? 

Q Or thereabouts. 

A Yes. 

Q According to your testimony at what point in 
time would this salary, would this increase in salary go 
into effect? 

MR. LEWIS: I object to the form of that question. 
THE COURT: Sustained. 

Q Were you going to discuss this increase: in 

salary at another point based on your conversation? 
MR. LEWIS: I cbhject to the form of that 


question too, your Honor. 


| 
| 
| 
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redirect 

THE COURT: Overruled. 

I'm sorry, will you read the question? 

(Question read) 
A The conversation which I called Miss Gatefield 

into the office for on the 16th? 

QO Answer the question please. 


A It had no bearing. 


THE COURT: Strike it out. 


Answer yes or no. 


A No, not based on this conversation, no. 
Q But you did discuss you testified $2,000 or 
$2,500 increase? 


A I did discuss it after she brought up the 


subject in conjunction with my asking her to gay which I 
may add. 

MR. LEWIS: Just answer the question. 

MR. FERNEY: No further questions. 


REDIRECT EXAMINATION 


BY MR. LEWIS: 
Q Mr. Lecht, did you ever see Marian Gatefield's 


signature on Exhibit 3, the contract? 


A The first time, yes, I saw it at the deposition, 
the first time. 


Q Prior to the deposition did you ever see it? 
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A Never saw her signature on a contract in my 
company. 

Q To your knowledge did you ever have custody 
of that contract with her signature? 

A Never. 

Q Jn the conversation you had with her on May 30th 
which Mr. Ferney asked you about, did you give instructions 
to Miss Gatefield on May 30th regarding what she should do 
in that company? 

A I told her without reservation that, number 1, 
as senior manager reporting to me in the company she was 
setting an example in a company which I had built from 
the day I left the Army, from $800, period. 

That it was poor and was going to wreck the 
fabric of the company. I told her that I could not sustain 
that kind of behavior in front of the company where we 
had pioneered personal relations with the staff. 

I told her that I would do anything to save 
the situation, save compromising the company and the staff 
of that company and whoever else was involved with it. 


Q Did she say -- I'm sorry. 


A I also told her that I wanted her to stay, I 


forbade her to go. I wanted her to fulfill her obligations- 


THE COURT: This is repetitive. It is not proper 
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redirect examination. We are not going to go over all 


of this again with music. 


0 
resiqned? 
A 
Q 
A 


Q 


until 60 days following? 


A 


Q 


Q 


was working on? 


A 


Q 
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Mr. Lecht, on Monday you knew Mr. Messinger had 


On Monday I knew he resigned the first time. 

When was that resignation effective? 

60 days out from then. 

He would continue in the employment of the company 
| 
That is correct. | 
Mr. Messinger's position in the company was what? | 
Project manager on Coins. 

THE COURT: I will give you five more minutes. 


He was working on the same project Miss Gatefield | 


That is correct. 


So that you were about to lose two individuals 


on this project, is that correct? | 


A 


We had lost one, we had a resignation from a nee 


MR. LEWIS: No further questions. 
THE COURT: You are excused, 
(Witness excused) 

THE COURT: Next witness. 


MR. LEWIS: Your Honor, may we approach the bench 
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a minute? 


(Discussion at the bench off the record, ) 


MR. LEWIS: May I have just one minute before 


the witness is here? 


(Pause) 


ROSEMARY DONALDSON, called as a witness, 
having been duly sworn, testified as follows: 


DIRECT EXAMINATION 


BY MR. LEWIS: 
Q Are you an employee of ACT? 
A Yes. 
Q The defendant in this case? 
Yes. 
How long have you been working there? 
About five and a half years. 


What is your position? 


I am secretary to Mr. Lecht, president. 
THE COURT: Miss Donaldson, if you would face 
the jury they could hear you. 
Q Are you familiar with the Plaintiff, Miss 
Gatefield? 
A Yes, I am. 


Q Were you working in Advance Computer in the 
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spring of 1975? 


A Yes, I was. 


Q Was there a time when you became aware of Miss 


Gatefield‘s plans to take time off? 
A Yes. 
Q When was that? 


A Probably in May. 


An Se en A ETE el MS A 
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Q Do you recall whether there was any occasion for 
this meeting? 
THE COURT: Would counsel come up? I think this 
is cumulative on this point. I think we have had enough 
evidence on it. If you want some other subject, all right. 


Q Were you aware of these circumstances in the 


latter part of May, 1975? 


A Yes. 


MR. FERNEY: Can I hear the previous question 
to this? 
THE COURT: I don't think it was of any substance. 
She was aware of the leave of absence problem. 
Q Have you ever seen Plaintiff's Exhibit 4? 
A Yes. 
Q Did you prepare or type this letter? 
A Yes. 
Q It is a letter date June 2nd from Charles Lect 


to Marian Gatefield. 


A Yes. 

Q Did you speak to Ms. Gatefield on June 2nd, the 
date of that letter? 

A Yes. 

Q Where was she when you spoke to her, if you know? 


I don't know where she was. 
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Did she call you? 

Yes. 

Was that in response to a call from you? 

Yes.]} 

What did you tell her? 

I told her that Ms. Tipton had written a letter 
of termination and had sent it to her home in England and 
also a copy to her apartment in New York. 

Q Did you understand that was an overseas call by 
Ms. Gatefield? 
A I don't believe so. 
THE COURT: Did she call you or you call her? 
THE WITNESS: I called her first. 


THE COURT: Where did you put the call? 


THE WITNESS: To her apartment in New York. 
THE COURT: Did you speak with anyone? 
THE WITNESS: No. She didn't answer, but I 


called a mutual friend and asked her to get in touch and 


that she called me. 


THE COURT: How much time elapsed between your 
call and hers? 


THE WITNESS: I believe I called her during the 


day and she called me back in the evening. 


Q Approximately what time? 
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I have no idea. 
Was it before 10 o'clock? 


Oh, ye: 


What did she say to you? 


She just asked me what the letter said. 


What did you say? 
I told her as closely as I could. 


Did you have the letter in front oi you at the 


No. 
What did she say to that? 


I really don't remember it. 


MR. LEWIS: No further questions. 

THE COURT: Cross examination. 

MR. LEWIS: Your Honor, I have two more questions. 
BY MR. LEWIS: 


Q Did you ever talk to Ms. Gatefield around that 


period of time, the end of May, regarding mr. Messinger? 


A Yes. 


Q Do you recall when that was? 


rrobably towards the end of the 22ek. 
Of the preceding week? 
The last week in May. 


Where did that discussion take Place? 
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in the office. 


189 | 


What did she say to you regarding Mr. Messinger? 
A She said that he nad told her that he was 
planning to resign, but he was withholding the resignation 
until Monday. 
Q Did you say anything to eed 
A No, not that I can jSpcanees sae. 


MR. LEWIS: No further questions. 


CROSS EXAMINATION 
BY MR. FLERNEY: 

Q Ms.. Donaldson, it is true you are a very close 
personal friend of Marian Gatefield? 

A Yes. Not so close, but we are personal friends. 

Q Would you please be more explicit, what you told 
her about the letter Mr. Lecht had dictated to you? 

MR. LEWIS: Objection as to forn. 


THE COURT: Sustained. 


it is cross examination. You can put leading 
questions, if you wish. 
Q Did you read the letter to her? 
A No, I didn't have the letter with me. 
What time was the letter dictated? 
I believe it was some time the -- late morning. 


Was this after Mr. Lecht had met with Mr. Schachter 
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I really don't recall that. 
MR. FERNEY: No further questions. 
THE COURT: You are excused. 
(Witness excused.) 
MR. LEWIS: No further witnesses. 
THE COURT: Do you rest? 
MR. LEWIS: Rest. 
THE COURT: We will reserve on motions. 
Is there any rebuttal? 


MR. FERNEY: May I confer with my client outside 


THE COURT: Surely. 


(Pause. ) 

MR. FERNEY: No rebuttal, your Honor. 
THE COURT: You rest? 

MR. FERNEY: Rest. 


THE COURT: The jury may take a luncheon recess 


now. Don't talk about the case or let anybody talk about 
it with you. Yuu nay take your luncheon recess intil 2 
o'clock at which time you will hear closing arguments and 


the Court's instructions. 


(Jury left the courtroom.) 

THE COURT: I would like counsel to work on the 
matters I suggested. ‘The time is short, but you have had a 
lot longer time than I to do it. 


(Luncheon recess.) 
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THE COURT: [MacMahon, D. J.] The plaintiff 
Marian Gatefield claims here that she had an employment 
contract with the defendant, Advanced Computer Techniques 
Corporation and that she was wrongfully discharged from her | 
duties as an assistant system analyst and programmer by the 
defendant because she went to England on a two months' leave 
of absence which she says was granted to her by her boss. 

The defendant claims that it did not grant a 
leave of absence to her. On the contrary, it forbade her 
to take a leave of absence; that her taking the leave of 
absence left them in the hole on a new and important account 
which they had just received known as the Coins project with 
the First National City Bank. 

The defendant claims that because she left con- 
trary to its instructions it was justified in discharging 
her. 

Now, essentially the key question for you in this 
case, putting aside all of the underbrush, is whether this 
plaintiff left on her own accord against the will of her 
employer; or whether she left with her employer's consent. 


It is a matter of common sense as well as the 


law that an employer has a legal right to terminate any 


employee who fails to obey his reasonable orders or instruc-~ 
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2 || tions, or who fails to perform his duties or who is guilty | 
3 || of insubordination. 
4 | You are instructed if you find that the plaintiff 
5 went on a leave of absence without the defendant's consent 


6 or authorization, and she did so despite reasonable instruc- 
7 | tions to the contrary, then the defendant's discharge of the | 
8 | plaintiff was justified and she may not recover on her com- | 
9 | plaint. . 


Now, if you find that the plaintiff left without | 


permission, without consent, and contrary to the instructions 


of her employer, drop your deliberations and return a ver- 


dict for the defendant; you need go no further. 


4 | On the other hand, if you find that she did leavd 


| | 
15 i with the consent of her employer, then the defendant had no 


right to discharge her and your verdict should be for the 


plaintiff. There are some issues here that underlie some 


of these questions and I will now try to come to those. 


The plaintiff is claiming she had an employment contract. 


You have heard the evidence concerning Exhibit 3 which, on 


its face, purports to be a written contract dated November 


1, 1972, as I recall it, signed by both Mr. Lecht and by 


the plaintiff. 


As I recall her testimony, there was no dispute 


x = & 8 


in the evidence about the genuineness of those signatures. 
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There is a dispute, however, as to whether this contract 
was ever made. 

A contréct isn't made by the mere fact that two 
people sign a written agreement. There must be an accept- 


ance of an offer. 


As I recell it here the evidence was that this 
contract in blank for:, signed by Mr. Lecht, was given to 
the plaintiff and she was asked whether she wanted to sign 
it. She said she wanted to chink it over. 

From time to time Mr. Schachter asked her what 
she had done about it. She said she was still thinking about 
it or something to that effect arid he said, "Fine, take your | 


time” something to that effect. 


In any event, there is no evidence that defendant 


ever revoked thi» offer, it was outstanding. But an offer 
Goesn't stay alive forever. It expires at the end of a 
reasonable Length of time. There is no precise definition 
as to what constitutes a reasonable amount of time. It 


depends «1 all the surrounding circumstances, on the impor- 


tance of time to the employer - »mployee relationship here 


and that is a matter that you will have tc +ecide: Whether 
th.- contract, this offer to enter intc a eontract of employ 
ment was stili alive or whether it liad expired by the lapse 


of an unreasonable length of time. 
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If you find that it was alive and that the | 
plaintiff siqned it and stuck it in her safe somewhere, ener 
is no contract, because before an offer can be accepted the 
person to whom the offer is made mur’. -ommunice ce his ac- 
ceptance to the person making the offer. 


Here the plaintiff would hee to manifest her 


acceptance in some way or other, show tre defendant tha. 
she had accepted the employment contract. 

Here the plaintiff testified that she, as i re~- 
call it again, she did sign the contract. I am not quite 
sure when she said she signed “nd delivered it to Mr. 


Schachter's secretary. 


You have heard Mr. Schachter testify that there 
never was any contract in his files, that he aoe. saw 3%. 
So it is for you to say whether that contract was ever made 
and, if so, whether the plaintiff's acceptance was communi - 
cated t:. the defendant. 

But let us suppose now, if you find there was 
no contract at all, tiey never entered into this formal 


agreement which is in evidence as Exhibit 3, then we have 


| 
| 
| 
| 
| 
| 
| 


a situation where the relationship as to the duration of 
the plaintiff's employment was one at will. That means that 
the employer here, the defendant, could fire 17+ at any time 


for no reasor whatever or for any or no reason, rv 3vided he 


SOUTHERN D1>.@iCT COURT REPORTERS, US. COURTHOUSI 


EP Wie 
ae 
f 


a ¢ 8 8 


5 arsr 


acted in good faith. 

He couldn't fire her, for example, in order to 
cheat her out of a vacation or anything like that; he | 
couldn't do that. So long as he acted in good faith, if it i 
was simply an employment at will, then he could fire her | 

l 


anytime with or without reason at all. | 


| 
On the other hand, if you find that they did enter 


into this agreement, that agreement on its face provides, 


and I will read from it, “that the employee shall perform 


such duties as may be assigned to him from time to time by 


the employer; shall devote his entire time, attention and 


energies to the business of the employer and shall faith- 


fully pertorm his duties in accordance with the directions 


of the employer." 


So here if you find that this agreement waz made, 


then you come to the question again of whether this plain- 


tiff left on this leave of absence with permission or whethe 


she took off contrary to her employer's instructions. If 


he instructed her not to go then she plainly had no right 


to go and her leaving would be 2 breach of the agreement and 


it would justify defendant's discharging her. 


On the other hand, if you believe her testimony 
to the effect that she was granted permission to take the 


leave of absence, then the employer had no right to dis- 


¢ 


| 
if 
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charge her and its doing so was a wrongful breach of the 
contract, and she would be entitled to recover damages. 
We come to damages. The fundamental principle of | 


the law of damages is that the plaintiff is entitled to be 


put in the same position she would have been in if she had 
returned to her employment after taking a leave of absence. 
If she had returned to her employment she is 
entitled to be put in the position as though she hadn't been 
discharged, she had taken her two-month leave of absence 


without pay, and would have returned, she would have been 


| 
| 
| 


entitled to remain for another five months and then she 
~ould have been discharged under the terms of the agreenent. 
So the maximum recovery she can get for the loss of wages 
would be whatever sum you find compensates her for five 
months on the agreed rate of employment. 

Here again there is a digpute about thz agreed 
salary. The plaintiff claims that just before she took off 
on this leave of absence her employer, Mr. Lecht, promised 
to increase her pay to $25,000. The stipulated salary that 
she was earning was, I think, something in the order of 
$23,000. It is whichever of those figures you determine 
to be her salary and it is five months' salary. 

She was also entitled to be compensated for what- 


ever expense she reasonably incurred in attempting to find 
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comparable employment. 


The mere fact that one is wrongfully discharged 


doesn't mean that he can sit around and draw a pension for | 
{ 


the rest of his life. He has to hustle and get out and get | 
a job. He doesn't need to take employment of lesser 
Standing or skill. He is entitled to comparable employment 
similar employment and he must make reasonable efforts to 
get that. 

He must exercise due diligence to find new em- 
ployment. .f he fails to do that, then the jury should 
determine when he would have been employed if he had exer- 


cised due diligence. 


So it is up to you to decide what this figure 
of damages is, computing first the amornt of lost salary 
over the five months' period, the reasonable expenses in- 
curred in attempting to find comparable employment. Then 
you determine the amount of money the plaintiff earned or 
should have 2arned in that five-month period if she had 
exercised due diligence and deduct that sum. If you find 
that she did exercise due diligence, then, of course, since 


she didn't actually get a job, there is nothing to deduct. 


But if you find in the exercise of due diligence, 
iet us say that at the end of the month she could have 


£ 


gotten equal or a similar job, then you would only give her 
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damages for one month instead of five months. I- suggesting 
one month I don't mean to suggest that is what you should 


find. I merely use the figure one month as an example of the 


method. | 
| 
All of us in this courtroom have different functionp. 


The lawyers,of course, get their case a lot sooner than you 


| 
| 


and I do and have time to think about it before they even 
bring it into the courtroom. So it is their job to bring 
it to us in some understandable form, to make clear to you 
and to present the issues to you for your decision. 
We have been fortunate here to have two very able, | 
conscientious young lawyers who have done a very good job 
for their respective clients. But you have to bear in mind 
that they are advocates. . ‘They advocate their client‘'s caued. 
You and I have a client, too. Our client is the | 


cause of fair, evenhanded, impartial justice. We serve 


our client when citizens come into this Court and get fair 
justice, whoever they are; whether they are corporations, 
whether they are citizens of England, whatever their color, 
whatever their race whether they ere rich or poor. Those 
things are of no significance in this Court. In short, we 


must hand out fair, evenhanded and impartial justice. 
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How do you go about that? Just as the lawyers 
have their job, I have mine. Mine is to rule on questions 
of evidence that coms up during the trial, to move the case 
along so that the next litigants waiting in this busy Court | 
get their day to try their lawsuit. At this point I in- 
struct you on the law that applies to this case. It is 
your duty to accept the law as I give it to you whether or 
not you agree with it. 

Just as I am the exclusive judge of the law, you 


are the exclusive judges of the facts. You and you alone 


decide just where the truth lies in this case. You and you 
| 


alone decide which witnesses to believe and this is so as 
to every witness. 

You should consider all of the testimony, you 
should consider all of the exhibits which have been re- 
ceived in evidence; weigh it in the skill of your reasoning 
powers, »ift out what you believe and decide just where the 
proof lies in this case. 

When I say you should weigh the evidence, I don't 
mean that you should decide this case on the basis of the 
number of witnesses or the number of documents because 
your concern is not with the quantity of the evidence but 
with the quality of the evidence. And that is ree every 


witness, whether called by the plaintiff or by the defendant 
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How do you go about deciding whether or not to believe a 
witness? 

First you ought to consider what he said and you 
are to weigh it in the scale of your reasoning powers and 
common sense. How does what he said add up with all the 
other testimony and particularly with che documentary evi- 
dence which, of course, can't lie. 

How strong or weak is the witness' memory of 
important events here? Does the witness have any interest 
in the outcome of this case? 

All of the witnesses in this case have been in- 
terested. They are partisans for their side. Obviously, 
the plaintiff wants to win. Obviously Mr. Lecht, Mr. 
Schachter and presumably his secretary Miss Dona.dson wants 
to win. So they are all interested. 

I don't say that just because a witness is in- 
terested that you should discredit what he says. I simply 
say that you should hold it up as a fact to measure the 
truth of what he said, consider that fact and you cught to 
consider also whether the witness on some prior 
occasion had made some inconsistent statement and, if s0, 


how important is it. 


In determining the credibility of a witness 


probably more significant than anything is how he acts on 
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the witness stand; whether the witness has given you 
straight answers to straight questions. 

Was the witness overselling or laying it on a 
little too heavy? We don't buy everything that people tell 
us in our daily lives and your reactions here should be no 
different whatsoever. You measure what he says against 


your plain everyday common sense. 


You are not bound to believe unreasonable state- 
ments or worse, to accept something that insults your 
intelligence just because the statements are made on a wit- 


ness stan? and in a public courtroom. 


| 
| 
| 


I saw you watching t @ witnesses with Meira | 
care as they were testifying. Obviously you were sizing them 
up. How did the witness impress you? Was his version 
honest and truthful and candid and straightforward? Or was 
it a tissue of lies? Somebody is lying here and you have 
to decide who is doing the lying. 

Your verdict here must be unanimous. Once you 
retire to the jury room, treat each other with courtesy and 


with respect as I know you will. If differences of opinion 


arise, talk out the differences. The whole idea of the 
jury system is to get a cross-section of the community who 
are totally disinterested in the case, who don't know the 


people involved, who couldn't care less who wins except to 
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do what is right and that is all we are concerned with here. 
Decide the case on the evidence, the evidence as you re- 
member it. 

Now, in shat connection it is not the way the 
lawyers remember the evidence, it is not the way I remember 
the evidence. Here and there I have touched on the evidence 
but if you have a different recollection of the evidence, 
disregard what I said about it and rely on your own memory. 


And when I say your memory, I mean your cc) lect- 


ive memory. Sometimes jurors are only out a few minutes 
and they tell me they want the testimony of a certain wit- 
ness reread. They haven't even thought about it amongst 
themselves. Think about it amongst yourselves and one or 
the other of you may help refresh the recollection of any 


other juror. 


| 
| 


But if in the end you want some testimony reread, | 
send me a note through your Foreman Mr. Cassidy and I will 
try to have the Reporter find it in his transcript and 
read it to you, if you can pinpoint what you want. 

I deliver this case to you now with every con- 
fidence that you will fully measure up to your oath, to 
decide this case fairly and impartially. 

Your Foreman will render an oral verdict eitiner 


for the plaintiff or for the defendant. If it is a verdict 
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for the plaintiff, state the enount of damages which you 


3 | find in her favor. 


: 4 Are there any exceptions, gentlemen? If so, I 
5 | will hear them at the side bar. 
6 | (At the side bar:) 
” 7 | MR. FERNEY: The jury should be charged as to the 
8 | the burden of proof on the discharge. sf 
Zs 9 MR. LEWIS: fz except in that unemployment insurance 
10 | should be offsetting in this case. | 
ul | THE COURT: I decline to charge inae I frankly | 
12 i don't know what the law is on that and I am not convinced | 
15 | from the cases which yo: have undertaken to cite from other | 
14 | jurisdictions. I wiil entertain a motion to reduce if | 
: j 
ie 15 plaintiff gets an award. Brief the point. | 
By 16 MR. LEWIS: Except that in our brief we pointed | 
ie 7 out cases that indicated that she cannot recover anything | 
. 18 | beyond ‘:e amount of her lost wages, Pege 6 c* the brief, | ‘ 
ae 19 | THE COURT: No, I don't agree with that. | 
20 | iIn open court:) 
21 THE COURT: I neglected to instruct you on the 
2 ; burcen of proof. The plaintiff who is seeking relief has | 
23 the burden of persuading you by a fair preponderance of | 
al the evidence that her version of what happened here is 
% : 


what cid happen. When I say the fair preponderance of the 
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evidence, I simply mean she must convince you that what she 
Claims is more likely so than not so. 

On the element of whether there was just cause 
for discharging her, in the event that you find there was 
a contract, the defendant has the burden of establishing 
the fact of just cause. 


You may now retire. The alternate juror is 


excused. 


{The jury retired to deliberate at 3:30 p.m. | 


{The marshal is sworn by the Clerk.] 


{A note was received from the jury at four 


{ihe following took place in the robing 


THE COURT: What is the problem here? 
MR. FERNEY: We don't understand the question. 


THE COURT: I understand it and I will handie 


iIn open court, jury present at 4:15 p.m.) 
THE COURT: I have your note: 
"One, money spent by plaintiff for omployment. “ 
I assume -ou mean the expenses she incurred in 
lcoking to f'nd other employment? 


THE FOREMAN: Yes, right. 


oe ee Saha Pe gee 2 
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plaintiff." 

I take it that means the items of personal pro- 
perty she left behind? 

THE FOREMAN: Yes. 


THE COURT: I will have the Reporter read the 


pertinent testimony. 


{Record read.] 
| 3 THE COURT: I will have the Clerk give you 


Exhibit 7, the list of monies plaintiff claims she spent 


| in her efforts to find other emplovment. 
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THE COURT: "Two, personal property loss by . 

| 
If you want anything further on this, just let 


| me know. 


| [Jury retired to continue deliberations.!} 
{Jury note marked ar Court Exhibit 1.] | 
{Jury returned to the courtroom at 4:30 p.m. 
THE COURT: Will you stipulate all six jurors | 
are in the box? | 


H 


MR. LEWIS: Yes, sir. | 


“MR. FERNEY: Yes, sir. 


m THE CLERK: Mr. Foreman, have you agreed upon 


a verdict? 


a THE POREMAK: Yes, the jury has agreed upon a 


verdict. 
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2 | THE CLERK: What is your verdict? 
3 | THE FOREMAN: For the plaintiff, $10,115. 
4 | THE CLERK: Listen to your verdict a. it stands 
5 recorded, you say you find for the plaintiff in the amount 
. S | of $20,115 and #0 say you 02) 
. | MR. LEWIS: May we have the jury polled? 
8 | THE COURT: Poll the jury, please. 
. 9 | THE CLERK: Members of the jury, listen to your 
10 verdict as it stands recorded, you say you find for the 
| | 
ul plaintiff in the amount of $10,115. | 
te | {All jurors affirmed the verdict.] 
13 THE COURT: I want to thank you for the very | 
14 | careful attention you gave to this case. It is a case that | 
15 | I think personalities got in the way of common sense and | 
ce 16 | a little more objactivity and the parties would have re- 
? 7 solved their differences without our help. 
18 But I never say what I would have done if I were. 


19 a juror. I thoucht all along this was a case that should 


20 have been settled and would have veer settled if people 

2! had been a little more objective aout it. 

a I do want to thank you though for reaching a 
. 3 verdict so that we don't have to do it ail over again. 
pa a Hawe a nice holiday. 


{Jury left the courtroom, } 
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MR. LEWIS: May I make a motion notwithstanc ing 


the jury verdict? 


THE COURT: At this time you may make that motion 


as well as the motions which would normally have been made 
during the trial. I just‘allowed you to reserve making them 
until now because we might not have had to hear them at all. 

I will hear these motions now Plus any post- 
verdict motions. 

MR. LEWIS: I would like to move for a judgment 

notwithstanding the verdict. I believe during this trial 
Miss Gatefield testified that she was reyuested to remain 
with the company and not to leave on a leave of absence. 
I believe that that in itself was grounds for termination 
for just cause under the terms of the contract, just cause 
for terminating Miss Gatefield. She admitted and conceded 
it absolutely, and there is no question whatsoever. 

That is exactly what happened. It was cor- 
roborated by Mr. Lecht ard corroborated to a iarge part by 
Mr. Schachter. 

She knew about it, there is no question she knew 
about i=. The testimony of Migs Donaidson and her CMTS 
document establish she knew she was to be terminated when 
she left and did not return. 

The single most significant fact in this case is 


that she has admitted that she was requested to stay with 
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this employer and that we submit is grounds for term tion 
under the contract. 

Whether or not there was a contract, oi curse, 
we have contended before thet there was no communication of 
that contract. 

THE COURT: There the jury found against you. 

MR. LEWIS: I understand that. So I am ad- 
dressing myself particularly to the «‘estion of just cause, 
of wrongful discharge under the contrac. 

THE COURT: Do you have the cestimony to read to 
me? I want the whole contex”. of i* As * ~ecall it, it 
wasn't quite as sharp as you state it. 


MR. LEWIS: I thik there ar averal. On rage. 


{(Testimeny read.} 

That is what I wo sider the nutshell of her 
testimony on this aspect of the case and that is what she 
admitted, tiat it was a request. 

There are a number of cases that talk abovt 
what constitutes a wrongful discharge and what constitutes 


a justifiable discharge in contracte of employment of this 


kind. Where a contract states th«t a sales representative 


is to werk undor the direction of the management as may be 


directed, under the direction cf the local manager, under 
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the direction even if he was asked, and the Schiller case 
which we talked about before, and he shall be asked to 
perform duties and the question is whether he was asked, 
directed, and we submit and we might argue semantics as 


to whether there was a distinction in her mind that this 


was a request by Mr. Lecht to stay and not to leave -- it 


was not a direction, it was a request. 

She left, it is uncontested of course that she 
left and that is realiy why we feel that under this con- 
tract which provides for termination for cause, that her 
violation of this instruction or this request, as she put 
it, is such a violation that would constitute a ground 
under the contract for termination. 

THE COURT: What have you got to say? 

MR. FERNEY: I say in the context of the testi- 
mony as further developed in the trial, your Honor, it 
becomes abundantly clear from her testimony -- 

THE COURT: Now, you have the record, show me 
where that is so abundantly clear. 

MR. FERNEY: I don't have a record of the trial. 

THE COUR’ : Counsel has one there. 

MR. PERNEY: In the testimony of the maating 
on May 36, there is testimony to the effect that there was 


@ reavest she stay on. 
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THE COURT: Read it to me, you have the trans- 


cript. The time is now to be accurate and precise for a 


change. 


I am not going to sit here this late in the day. 
Make the motions on paper within the next ten days and 
cite the record and do it on papers. 

MR. LEWIS: Also on the mitigation question 
you asked? 

THE COURT: Any motions you want to make make 
them on papers within the next ten days. 

MR. LEWIS: Yes, sir. 

THE COURT: I still say it would have made 


sense if you had settled this case. 
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DEFENDANT'S REQUESTS FOR INSTRUCTIONS TO THE JURY 
(Filed April 19, 1976) (pp. 248a-251a) 


United States District Court 
Southern District of New York 


Marian Gatefield, 


Plaineire, 
75 Civ. 5095 (LPM) 


Vv. 


Advanced Computer Techniques 
Corporation, 


Defendant. 


Defendant's Requests 
for Instructions to the Jury 


Lewis & DeClemente, Esqs. 
Attorneys for Defendant 
757 Third Avenue 
New York, New York 10017 


Defendant's Requests 


for Instructions to the Jury 


Defendant in the above-captioned cause, requests 


the court to give to the jury the following instructions. 


1. You are instructed that an employer has a legal 
xight to terminate any employee who fails to obey his 


reasonable orders or instructions, or who fails to perform 


his duties, or who is guilty of insubordination. 


2. You are instructed that if you find that the 
plaintiff went on a leave of absence without che defendant's 
authorization, or that she did so despite reasonable 
instructions to the contrary, then aefendant's discharge of 
the plaintiff was justified and she may not recover on her 


complaint. 


3. You are instructed that if you find that 
plaintiff was wrongfully discharged, then the maximum amount 
of damages you may 4' i her is the séiary that she would 


have been entitled to had she been permitted to continue 


working from the time of her return from her leave of absence 
On August 1, 1975, through December 31, 1975, or five months 
salary. This maximum amount of damages may, however, be 


lessened as I will shortly explain. 


4. Youare instructed that, even »i«©re an employee 
is wrongfully discharged, the law requires ihe: she use 
reasonable diligence in obtaining other employment in order 


to mitigate or lessen the extent of her damages. 


5. You are instructed that if you find that 
plaintiff failed to exercise reasonable diligence in seeking 
new employment, then you must reduce any award of damages in 


her favor by the amount she could reasonably have been 


expected to earn with the exercise of reasonable diligence 


during the period beginning from the date of her discharge 


and ending on December 31, 1975. 


4. You are instructed that if you find that 
plaintiff earned monies from employment during the period 
beginning with the date of her discharge and ending on 


December 31, 1975, then you must deduct any such monies from 


any award to which you may find her entitled. 


7. You are instructed that if you find that 
defendant's discharge of the plaintiff was justified, then 


the law requires that she pay the defendant the value of all 


proximate damages defendant suffered by reason of her having 


failed to do her work. 


8. You are instructed that in determining the 
extent of defendant's damages, you may consider the total 
circumstances in whicn plaintiff left, the impact of her 
leaving upon defendant's business operation; the value of 
her services to the defendant's business Operation; any 
expenses defendant incurred to see that plaintiff's work was 
accomplished whether they be by reason of overtime for other 
employees or expenses in obtaining a new employee; and any 


loss of business that was suffered as a result of her leaving. 


DEFENDANT'S SUPPLEMENTAL REQUESTS FOR INSTRUCTIONS TO 
(Filed April 19, 1976) THE JURY (pp. 252a-253a) 
United States District Court 
Southern District of New York 


Marian Gatefield, 


Plaintife, 


Vv. 
75 Civ. 5095 (LFM) 


Advanced Computer Techniques 
Corporation, 


Defendant. 


Defendant's Supplemental 
quests for Instructions 


a To the Jury 


Lewis & De Clemente, Esqs. 

Attorneys for Defendant 
757 Third Avenue 

New York, New York 10017 


Defendant's Supplemental 
Requests for Instructions 


a8 To the Jury 


Defendant in the above-captioned cause, requests the 


court to give to the jury the following supplemental requests. 


1. You are instructed that the written contract in 
evidence purporting to be between the parties did not come into 


legal effect unless it was accepted by the plaintiff and unless 


| her acceptance of it was conv2yed or communicated to the 


Ccefendant within a reasonable time after it was tendered to her. 


2. You are instructed that if you find that plaintiff 


did not accept the written contract, or if she did accept it, 


but failed to convey her acceptance to the defendant within a 
reasonable time after defendant tendered it to her, then she is 


not entitled to recover on her complaint. 
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DEFENDANT'S SUPPLEMENTAL REQUESTS FOR SPECIAL. INTERROGATORIES 
TO THE JURY (Filed April 21, 1976) (pp. 254a-255a) 


United States District Court 
Southern District of New York 


j 


Marian Gatefield, 


Plaintiff, 


Vv. . ’ 75 Civ. 5095 (LFM) 


Advanced Computer Techniques 
Corporation, 


Defendant. 


>? 


Defendant's Supplemental 
Requests for Special 


Interrogatories to the Jury 


Lewis & De Clemente, Esqs. 

Attorneys for Defendant 
757 Third Avenue 

New York, New York 10017 


Defendant's Supplemental 
Requests for Special 


Interrogatories to the Jury 


Defendant in the above-captioned matter requests that, 
in addition to bringing in a general verdict, the jury be 
required to give answers to the following supplemental int rroga- 


- 


tories: 


1. Did plaintiff accept the defendant's tender of a 


written contract of employment dated November 1, 1972? I£ so: 


(a) When did she accept the contract? 


(b) Did she convey or communicate her 


acceptance to the defendant? 


2. If she conveyed or communicated her acceptance of 


the contract to the defendant, when did this occur? 
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NOTICE OF MUTION FOR JUDGMENT NOTWITHSTANDING THE VERDICT OR NEW 
TRIAL OR DIMINUTION OF DAMAGES (pp, se , 


| 


United States District Court (Ftled April 21 1976) 
Southern District of New York fick 


Marian Gatefield, 75 Civ. 5095 (LFM) 
Plaintiffs, 
Notice of Motion 
Vv. ! for Judgment n.o.v., 
é i or New Trial, 
Advanced Computer Techniques or Diminution of Damages 
Corporation, - 


Defendant. 


Please take notice that on April 23, 1976, at 2:15 
in the afternoon at the Federal Court House in Foley Square, 
New York City, pursuant tc Rules 50 and 59 of the Federal Rules 
of Civil Procedure, and in accordance with the directions of 
the Honorable Lloyd F. MacMahon, the undersigned will move the 
court for an order granting defendant a judgment notwithstanding 
the verdict, or in the alternative a new Erial, or ane "he 


alternative a reduction in the verdict. 


Please take further notice that the undersigned shall 
rely on the defendant's Memorandum in Support of Motion for 


Judgment Notwithstanding the Verdict, or for New Deval, 


| 


1 


or for Reduction in Verdict filed and served herewith, as well 


as the transcript of the trial in the above-captioned matter. 


Dated: New York, New York 
Agra L212) 1976 


Lewis & DeClemente 


. | 
Pe 


By __ , Te 
Herbert Klitzner , 


A member of the firm 


Attorneys for Defendant 
75’ Third Avenue 
New York, New York 10017 


To: Ralph R. Ferney, Esq. 
299 Park Avenue 
New York, New York. 10017 


MEMORANDUM & ORDER OF HON, LLOYD F, MACMANO 
(Filed June 23, 1976) tg 
UNITED STATES DiSTRICT COURT + 

SOUL HLRN DISTRICT CF NEW YORK = 


MARIAN GATEFIELD, . gree 
Plaintiff, © 2"); 75 CIv. 5095 - LEM 


an oe hy maith 


y /. 

~against- Xe 

ADVANCED COMPUTER TECHNIQUES ; er 

CORPORATION, “ ae 4 AB svar 
3 


Defendant, 


MacMAHON, District Judge. 


Plaintiff brought this action for wrongful dge- 
charge in breach of an employment contract, The jury re- 
rt A verdict in favor of plaintiff in the amount of 

WM Sp Ae feist a two-day trial. 


Defendant now moves under Rules 50 and 59, Fedy 
R.Civ.P., for judgment n.o.v. in its favor, or for a isu 
trial, claiming that the evidence, including pleinti€f'9 
own statements, establishes that, she took an unauthorized 
leave of absence and was therefare vaarnerEn for cause, 


Defeadant. further moves, in the eitexnative, to reduce . 


a 
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the amount of the verdict by the amount of enemployment 
compensation received by plaintiff. 

Upon this application, the evidence must be 
viewed in the light most favorable to plaintiff, and, 
if reasonable and fair-minded men, properly instructed 
on the law, could find a verdict in plaintiff's favor, 


the verdict cannoc be upset. 


There was no dispute in the evidence upon the’ 


trial that plaintiff took a leave of absence and that 
she was discharged, The key issue was whether defend- 


ant permitted or forbade her to take the leave. 


Plaintiff testified that in early April 1975, 
defendant's executive vice-president, Schachter, was 
acting as president of defendant because the president, 
Lecht, was absent, Schachter asked plaintiff.to work 
on the "COINS" project. Plaintiff said that, while she 
was willing to help out, she was planning on taking a 
leave of absence, beginning May 23, 1975, but that hy 
that time the design overview phase of the project, 
which she would be planning, would be completed. Ac- 


cording to plaintiff, Schachter “agreed that I could 
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go on leave of absence . . . for apnroximately two 
months." 

Plaintiff further testified that in early May 
1975, in a conversation with defendant's president, 
Lecht, she stated that she wanted to confirm the date 
of her taking her leave of absence to go to England and 
that he voiced no objection after she informed him of 
what was happening on the COINS project. According to 
plaintiff, in the middle of May, Lecht asked her to 


"extend the date of my leaving for another week/May 30, 


1975/ until a replacement had been found . .. for me 


to work on the next phase of the COINS project" 


and that she agreed. 


Crediting this testimony, as we must, this 
was a sufficient basis for the jury to conclude that 
both Schachter and Lecht acceded to plaintiff's request . 


to take a leave of absence commencing May 30, 1975. 


Plaintiff further testified that a qualified 
replacement was hired, but that on May 30, 1975 Lecht 
again asked her to stay another week, She replied that 


she had fulfilled her commitment, that her mother was 
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ill, that she wanted to leave that day, and that her re- 
placement would be perfectly free to contact her in Eng- 
land should any problem concerning the project arise. 
‘According to plaintiff, Lecht did not threaten to fire 
her if she left, but said nothing. 

The jury was justified, on the basis of this 
evidence, in concluding that Lecht acquiesced in plain- 
tiff's refusal to stay yet another week. 


Against this, Schacter, while "quite certain" 


that rlaintiff did not use the words "leave of absence,"’ 
did not contradict plaintiff's testimony, Rather, he: 
tended to corroborate the substance of her testimony. 

He testified that in early April 1975, when he first 
asked plaintiff to work on the COINS project, she agreed 


but told him that she was hoping to take some time off 


during the summer and hoped the project would not in- 


terfere with her plans, Schachter then represented 
that the project was due to end at the end of June, 
that it was a twelve-week project, and that there wobld 
be no reason why this would interfere with her plane to 
take some time off during the summer, He testified thet 


in another conversation, in mid-May, after he had learned 


‘ 
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that plaintiff inten’ ¢ to leave at the end of May, he 
told her he “could not understand why she was planning 
to leave at that point right in the middle of this proj- 
ect which she had committed to and I was sort of very 
surprised at hearing that news.'' According to him, 
plaintiff repiied that she had made some plans and those 
were her plans, He then stated that he did not forbid 
her to go. 


This testimony, at best, was equivocal and gave 


the jury ample basis for finding that Schachtér @reed, 


or at least acquiesced in plaintiff's request, but was 
either confused or misled about the agreed date ~ 


the leave was to ccmmence, 


Schachter further testified that in a third 
conversation, during the week of May 19, he did tell 
plaintiff she could not leave; that she replied that 
if she wanted to she would leave; and that he told her 
that if she did, the company had the option of coretas* 


ating her employment, 


Lecht testified that, when plaintiff advised 


him of her plans to take a leave of absence, he teld» 
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her "I absolutely without qaualification do not give you 
authorization to take a leave of absence from this com- 


pany," and that plaintiff replied "all right." 


It is obvious from the foregoing that essen- 


v 


tially the issue upon the trial was one of credibility. 


The jury, having observed the demeanor of the witnesses 


and having weighed their testimony in the context of gil 
the evidence and circumstances, resolved thet issue iff 
favor of plaintiff. Defendant would have us usurp the 


jury's function, This we cannct do, 


Defendant's motion for judgment n.o.v. is 
therefore denied; the motion for a new trial on the 
ground, inter alia, that the verdict is against the 
weight of the evidence is likewise denied, This mo-' 
tion is addressed to the court's discretion. This does 
not mean that we should niet the verdict aside merely 
because we might have reached a different result were 


we the trier of the facts. As we have shown, the vere 


dict was not against the weight of the evidence. 


We have considered defendant's other points 


but find them without merit. 


Accordingly, defendant's motion for judgment 
Nn.O.¥., Or for a new trial, or fora reduction in ‘the 
amount of the verdict is in all respects denied. The 


Clerk of the court is directed to enter judgment in ac- 


cordance with the verdict of the jury. 


So ordered, 


Dated: New York, N. Y. 
June ee 1976 


United States District Judge: 
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JUDGMENT AND ORDER NO, 76,601 OF HO ieee: 
0 HON, 
bLOvD F. MACHAAON (FT ed June \s 
| UNITED STATES DISTRICT COURT 25, 1976) . 
SOUTHERN DISTRICT OF NEW YORK 


MARIAN GATEFIELD 
Plaintiff 
“~against- 


| ADVANCED COMPUTER TRCHNIQUES 
CORPORATION 


befendant 


The issues in the above entitled action having been 

| brought on regularly for trial, before the Honorable Lloyd 

IP, MacMehon, United States District Judge, and a jury, on 

| April 13 and 14, 1976, and the jury having returned a vercict 
I an favor of the plaintiff in the amount of $10,115., and 

| defendant having moved the Court under Rules SC and 59, of the 
Federal Rules of Civil Procedure, and for judgment n.o.v. in 

| its favor, and the Court thereafter on June 23, 1976, havirg 


| handed down its memorandum opinion denying defendant's motion 


| in all respects, and directing the Clerk to enter judgment in 
| accordance with ti.2 verdict of the jury, it is, 

| ORDSRED, ALJULGED and DECKESD: That plaintiff MARIAN 
GATEFIELD have judgment against defendant ADVANCED COMPUTER 

| TECHNIQUES CORPORATION in the amount of $10,115. 


| Dated: New York, N.Y. 
June 25, 1976 


Si VOM task £GLHR WEOL 


DEFENDANT'S NOTICE OF APPEAL 

(Filed July 23, 1976) (pp. 267a-269a) 
United States District Court 
Southern District of New York 


cm at nee ae ny en matt tm mms 


Marian Gatefield, 75 Civ. S095 (LPH) 


Plaintiff, 


Vv. Notice of Appeal 


Advanced Computer Techniques 
Corporation, 


Defendant. 


Notice is hereby given that Advanced Computer 
Techniques Corp., defendant above named, hereby appeals to 
the United States Court of Appeals for the Second Circuit 
from a Judgement No. 76,601 entered on June 25, 1976, 
pursuant to the Memorandum-decision of Hon. Lloyd F. MacMahon, 


denying defendant's motion pursuant to the Rules 50 and 59 


of the Federal Rules of Civil Procedure for a new trial and 
for judgment n.o.v., and the verdict of the jury returned 


on April 14, 1976, in the amount of $10,115. 


New York, New York 
July 20, 1976 


Lewis & DeClemente, Esqs. 
Attorneys for Defendant 
757 Third Avenue 

New York, New York 10017 
(212) 42)-8837 


Ralph R. Ferney, Esq. 
Attorney for Plaintiff 


Third Floor 

299 Park Avenue 

New York, New York 10017 
(212) 688-5000 


State of New York 


‘ 


County of New York ) 


John Canigliabeing duly sworn, deposes and says, that 
deponent is not a party to the action, and is over 18 years 


of age. 


That on the 23d day of July 

deponent served the within Notice of appeal 
on 

Ralph Ferney, Esq. 

299 Park Avenue 

New York, N. Y. 10017 
the address(es) designated by said attorney(s) for that 
purpose by depositing same enclosed ina postpaid properly 
addressed wrapper ina -- Reet Stitice-- official depositary 
under the exclusive care and custody of the United States 


Post Office department. 


~ 


Ch oes Canc. vt ca 


Sworn to before me this 23 


Notary Pu 
No. 3l- 156% 
Qualifiedii 

Commission expires March 30, 1978: 


APPLICATION FOR APPROVAL & FILING OF SUPERSEDEAS BOND 


(Filed July 23, 1976) (Pp. 270a-272a) 
United States District Court 
Southern District of New York 


Marian Gatefield, 75 Civ. 5095 (LFM) 


Plame se, 

Application for Approval 
and Filing of 
Supersedeas Bond 


Vv. 


Advanced Computer Techniques 
Corporation, 


Defendant. 


Advanced Computer Techniques Corp., the defendant 
herein, having filed a Notice of Appeal to the United States 
Court of Appeals for the Second Circuit for the final judgment 
in this action entered on June 25, 1976, herewith submits to 
the court for its approval and for filing, a supersedeas bond, 
hereto attached, in the amount of $11,477.65, conditioned for 
the satisfaction of the judgment in full, together with costs, 
interest and damages for delay, if for any reason the appeal 
is dismissed or the judgment is affirmed, and to satisfy in 


full such modification of the judgment and such costs, interest 


and damages as the Appellate Court may adjudge and award. 


Dated: New York, New York 
July 20, 1976 


Lewis & DeClemente, Esqs. 
Attorneys for Defendant 
757 Third Avenue 

New York, New York 10017 
(212) 420 


Ralph R. Ferney, Esq. 
Attorney for Plaintiff 
Third Floor 

299 Park Avenue 

New York, New York 10017 
(212) 688-5000 


State of New York 


County of New York 


John Canigliaeing duly sworn, deposes and says, that 
deponent is not a party to the action, and is over 18 years 


of age. 


That on the23a day of July 1976 


deponent served the within Application for Approval and 


Filing of Supersedeas Bond 
on 
Ralph Ferney, Esq. 


299 Park Avenue 
New York, N. Y. 10017 


the adc >ss(es) designated by said attorney (s) for ithat 
purpose by depositing same enclosed in a postpaid properly 


addressed wrapper ina -- ppg dbtlite> official depositary 


under the exclusive care and custody of. the United States 


Post Office department. 


Sworn to 


Notary Public, State rent 


No. 31-4526714 
Qualified in York County 
Commission expires March 30, 1978 
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STIPULATION AS 10 RECORD ON APPEAL RE: EXHIBITS ATTACHED 
(pp. 273a-296a) 
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
Docket No. 76-7400 


Marian Gatefield, 75 Civ. 5095 
Plaintiff, 


Ve 
Advanced Computer Techniques 


Defendant. 


It is hereby stipulated and agreed by and between the 
parties hereto that the following trial exhibits are neces- 
sary for the determination of the within appeal, and are to 


be part of the record on appeal. 


Plaintiff's Exhibits: 


3 Plaintiff's employment contract with defendant 


k Letter dated June 2, 1975, by Charles Lecht to 
Marian Gatefield 


5 Plaintiff's resume 
Defendant's Exhibits: 


A Letter dated June 1, 1975, from Marian Gatefield 
to Charles Lecht 


Defendant's telephone bill, including call of May 
21, 1975, to Iran 


Summary Report of profits and losses for Advanced 
T/S Applications 


Expense reports for F, B. Timmons 
Salary sheet for Harvey Koeppel 
Salary sheet for Alex Bernstein 


Letter dated April 8, 1975, from Anne Tipton to 
John C, Elliott 


Lewis & DeClemente, Esqs. 

Attorneys for Advanced 
Computer Techniques Corp. 

757 Third Avenue 

New York, New York 10017 


By Herbert Klitzner 
Herbert Klitzner 


Ralph R. Ferney 


Attorney for Marian Gatefield 
299 Park Avenue 
New York, New York 10017 
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SUMESY CONTACT made as of November 1, 1972 between 
YECUNIGUES ODRPCRATION, a New York corporation (hereinafter 
lover") ond Marian Gatefield — (hereinafter 


sontouinal ys 


reed as follows: 


ras Stave hereby employs Employee and Employee hereby accepts such 


employment, upon the tems and conditions hereinafter set forth. 


Fmployee si erfomm such duties as may be assigned to him fran 
time to time by Emmiloy ali devote his entire time, attention and energies 
to the business of the sisi: and shall faithfully perform his duties in 


accordance with the directions of the Employer. 


i, (ae 
(a) Emnployez's employment hereunder shall commence on Noverber 1, 1972 
and shall continue until October 31, 1977 provided that after 
October 31, 1975 either party shall have the right to tenninate this 


agreement on not less than sixty (60) days written notice. 


(b) In lieu of any notice required to be given by Employer hereunder in the 
event it tevminates the agreement, Employer shall have the right to pay Employee 
the salary he would receive during such notice period in one lump sun, in which 


event this agreement will immediately terminate. 


(c) Notwithstanding anything hereinbefore contained Employer shall have 


the right te terminate this agreement immediately at any time for cause. 


* 


3. Compensaticn: 
if For the purpose of this paragraph 3 the term "Year of the Agreement" shal] 


mean the twelve (12) month period commencing on November 1, 1972 and 
on each succeeding November 1 , during the term hereof. As full ccmpensetion 
for all services rendered by Employee hereunder, Empleyer shall pay Employee the 


following salary: 


BEST COPY AVAILABLE 


(a) From Novesber 1, 1972 to October 31, 1973 luployce will be paid 


a sajary at the rate of Nineteen Thousand Dollars ($19,000) per annum; 


b) Daring exch succeeding yeer of the agreement conaisacing with 


Novender 1, 2975 Yinteves's armel rate of salary sh:il be increascd by an 


Lo Pa eeene ae . bi Le Sey eye eticns " 
adiiticnal $1,599, wrevided that ufte 


ro 


yr Eniioyee's annual rate o xt salary 1s 
é 


equal to $22,992, Employee ux! Eaployer shall negoticte any furiner increases 


Dates 


in Jemlovec's salarv. 


4. Benctit Plass-of 12226 cr: 


Enployee shall be entitled to participate in at 11 sroup life insurance, 


& major wedical an! other cmpluyce bencfit plans este sblishe d by Emoloyer in 


accordance with the applicable provision of such plans. 


Assicar cnt: 


‘mug pares ats da. eytber Tos - -, ~ on - een - 
Ericyor shal. pave thc cicht to casim tits aureeincat te any successo 
S cossxter orvlications business, 3 wr by purchase, maratr or oftner- 


provided that such successor shull ugree to he bod by 2i” the tems 
hereof which are appli to Ennilove 
1creof which are applicabie to Emmloyer. 


Vacation: 


Durinz the first five (5) years of his employront by Evployer, wnether 


to or afier the Cute of this veresicat, Mienlovee, shall be entitled each 


s a es eS SS {4} = i 4° ore Tigeye Fa nates FG ia ges ae abrtl tes reper OE NS led to a 


. 77 ‘ ¥ 
PORY cl S Cnet faep sees Veit Gacy. bk ee ee we 


three (3) week vacation. Such vacition my be tul.n whencver coasiscont wiin 


3 


the perefrmarce of her duties herewicer. 


y Restrictive Covenant: 


(a)  Lemloyse acknowledges that during the course of his employment he has 


and wil] become acquainted with the business of Exployer, will have close contact 


with Eneloyer's clients avd their personne] and with the special requirenents and 


progres of such clients. Mucing the tesa of this cirecuont, and for a period of 


Eesdoyes shall noi, dirccely er iniircetly cither as an 


on: (1) year thoreatier, 


individual, aus an employes 53° er of ty 1x mC per whi a oy Or iz as eh vivoye eG, officer, 


director or stockholder ef smy corporation, sosicit or accept, or udvise anyone 
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eise to solicit or accept, any business for computer application, computer 
software and related activities from any Client, or fron the persennel of 
any Client, with whom Enployee trensacted eny business during the time Employee 
was employed by Employer. All papers, memoranda, notes, reports, charts, 
programs, data, or other documents of any kind relating to the business of 
Employer or to the business of its clients shall be the sole and exclusive properit 
of Employer and shall be turned over to the Employer upon the termination 
of Employee's erployment. Employee hereby acknowledges that the limitations 
as to time herein placed on his subsequent employment or association, and the 
limitations on the character or nature thereof, are reascnable and fair and 
will not prevent or materially impair his ability to eam a livelihood. 


(b) During the tem of this agreement and for the one (1) year period 
thereafter, Employce shall not offer employment to, or advise anyone else to 
‘offer employment to, any employee of Employer, or any employee of Emloyer 
who voluntarily leaves the employ of Employer during such period. 


8. Notices: 
Any notice required or permitted to be given under this agreement shall 


-be sufficient if in writing and if sent by registered mail as follows: 


If to Employer: Advanced Computer Techniques Corporation 
437 Madison Avenue 
New York, New York 10022 


If to Employee: Miss Marian Gatefield 
« 41 Central Park West 
Apt. 11G 

New York, N.Y. 10023 


9. Inventions and Discoveries: 

(a) Employee shall promptly make a written disclosure to Employer of 
each invention, discovery of improvement, whether patentable or not, 
(hereinafter referred to as the "Invention") conceived or reduced to writing 
by the Employee during the course of Employee's employment by Employer provided 
that the forgoing shall not apply to inventions, discoveries or improvements not 
relating to Employer's business and which Employee conceived during other than 
Employer's normal working hours. As to each such invention, Employee shall point 
ant the features or concepts which the Employee believes to be new or different. 


) (>) baployee hereby, assigns to Employer, its successors aid ass:...., any 278.2 
" such invention, whi shall become and remain Empl. r's property whocher or not 
patent applications are filed thereon. Employee shall, upon Employer's request 
and at Employer's expense, cause patent applications to be filed thereon in 
countries selected by Employer, through solicitors designated by Employer and 

' shall assign all such applications to Employer, its successors and assigns. 
Employee shall give Employer and its solicitors all reasonable assistance in 
connection with the preparation and prosecution of any such patent applications 
and shall cause to be executed all such assignments and other instruments and 
documents as Employer may consider necessary or appropriate to carry out the 
intent of this paragraph. 

10. Waiver: 

The failure of either party to insist, in any one or more instances upon 
performance of any of the terms and conditions of this contract shall nct be 
construed as a waiver or a relinquishment of any right granted hereunder or of the 
future performance of any such temn, covenant, or condition, but the obligations 
of either party with respect thereto shal] continue in full force and effect. 


li. Applicable Law: 

This agreement shall be governed by and construed in accordance with the 
laws of the State of New York. ; 
12. Entire Agreement: 

This agreement contains the entire agreement of the parties with respect to 


the employment of Employee by Employer. 


IN WITNESS WHEREOF, the parties have executed this agreement as of the 


day and year first above written. 


ADVANCED COMPUTER TECHNIQUES CORPORATION 


CLAP A 


President 


ARVANCED 
CoMPUTER 
TECHNIGUES 


CORPORATION 437 MADISON AVENUE / NEW YORK, NEW YORK 10022 / (212) 421-4688 
cable address INTERACTCO 
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HARLES P. LECHT 
2nd June, 1975 


Ms. Marian Gatefield 
49 Courtlands 
Maidenhead, Berks 
England 


Dear Marian: 


In view of the events which transpired 
regarding your going on leave without my approval 
on 3lst May, 1975, we have decided to terminate 
your employment with ACT. It is unfortunate that 
your termin.tion materialized in this way; we can- 
not condone a staff member unilaterally deciding 
when and when not to take leave. 


I have asked Jack Lowenthal to prepare a 
statement of your situation at the date of this 
letter of termination and will advise you as to any 
financial matters that may be outstanding between us. 


Additionally, we would appreciate your letting us 
know if there are any outstanding matters of which 
you are aware and of which we should oe aware to 
handle the transition as someone else assumes your 
post. 


In closing I am obligated to inform you 
that the agreement between you and this company 
precludes your consulting with clientele with whom 
you had contact while an employee of ACT for one year 
after the date of this letter either as a private 
consultant or as a member of another firm. We, 
quite naturally, expect you to honor this provision. 
Additionally, we would appreciate your mailing the 
company credit cards in your possession to Rosemary 
so that these may be destroyed. 


WASHINGTON PHOENIX SAN FRANCISCO TEHERAN 


9 280a sy 


Ms. Marian Gatefield 2nd June, 1975 


Page 2 


I must tell you that it is with great 
personal unhappiness that I write this letter to you. 
I wish you well in whatever you may undertake in the 
future. 


Sincerely, 


jit f 
i Nee! P 


t 


brarise P. ‘Lecht 
President, ° 
Vv 


CPL:rd 


cc: 41 Central Park West 
New York, New York 10023 


O. H. Schachter 


P.S. Your personal effects will be boxed to 
await your instructions regarding their 
disposition. 


NEW YORK WASHINGTON PHOENIX 
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MARIAN GATEFIELD 
41 Central Park West 
New York, New York 10023 


EDUCATION 


B.S., Mathematics and Physics 
Portsmouth College of Advanced Technology, England 


D*‘TE OF BIRTH 
March 22, 1943 
EXPERIENCE SUMMARY 


Director, World Trade Center Project 
Senior Consultant - 


Advanced Computer Techniques ~- U.S.A., Holland, France, 
March, 1969 - May, 1975 


Senior Systems Analyst/Programmer 


Computer Applications, Inc. ~ U.S.A. 
October, 1966 - February, 1969 


Programming Instructor 
Honeywell, Inc. = England, Holland, Germany 
November, 19.04 = ' tember, 1966 


Computers 


IBM - 360-30, 360-40, 360-50, 360-65, 370-155 

Honeywell - 200, 1200, 2200, 8200, 516, 400, 800, 1800, 
Univac - 1108, 9400 

PDP - il 


Programming Languages 


COBOL, FORTRAN, BAL, EASY, EASYCODER, PL/1, SLEUTH, 


ASSEMBLY LANGUAGES, RPG, IDS 


Time-Sharing Systems 


General Electric Company 


6000 


ma . 
La ARM OR AA ES TS ST ST ARS ARSE SAA ORE. 


MARIAN GATEFIELD 


EXPERIENCE 1" SUME 


Managed the design phase of a real-time on-line Money Market 
trading system for a majo. bank. 


Managed ail World Trade Center ass*ciated projects, including 
the design and impiementation of Interfile for the New York 
World Trade Center. laterfile is a world trade reference data 
information retricval system resident on an international time- 
sharing system. Consulted with other World Trade Centers con- 
cerning their datz processing needs and support requirements. 
Managed all World Trade Center tenant projects. 


- Acted as a consultant to Honeyw.ll Iran in order to evaluate 
the data processing requirements of the Bureau of Budget and 
Planning, the Ministry of Economics, an Iranian Steel Mill, and 
various other Iranian banking and commercial establishments. 


Designed a Volum: Test Driver for LEXIS, a real-time on-line 
legal and tax accounting information retrieval system. 


Designed a Functional Test Driver for the real-time, or-line 
NASDAQ stock quotation system. 


Participated in the design and ‘mplementation of a Call Generator 
for the United Airaines' reservation system, using Univac 1108's. 


Undertook a study of the current status and problem areas, both 
existing and potential, for American Can's on-line real-time 
order entry system. 


Participated in the design and programming fo disc handling 
roucines for an RPG compile~ for the Univac 9400. 


Designed an Iper: ting Systems Design Course for Honeywell. 


Uncertook studies and wrote propossls for expansion of a Manage- 
went Information System for a brokerage house; a Back Office 
System for a brokerage house; a simulator of the Honeywell 200 
on the IBN 360; a payroll system for a textile compary. 


Participatcod in the design and programming of a payroll, pension 
and personnei system for an insurance company. Programs ‘7re 
written in COBOL for the IBM System/360 Model 65. 


Participated in the design of a salesman's routing sy:.,em and a’ 
promotional mailing selection system for a drug company. Programs 
were written in COBOL and BAL fer the IBM System/360 Model 30, 

40, 50. 


MARIAN GATEFIELD 
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EXPERIENCE RESUME (cont'd) 


Instructed Honeywell and customer personnel in System Analysis 
and Design and the following languages: 


FORTRAN for the H~200 series, H-400, H-800, H-1800 
COBOL for the H 200 series, H-400, H-800, H-1800 
EASYCODER for the H-200 series. 

EASY for the H-400 


Designed a Mail Order System for a book publisher. Wrote 
several programs for this system in COBOL for the H-200. 


Assisted a railroad with the design and programming of FORTRAN 
Programs for a national freight car control system on the H-1800. 


As a scientific advisor for Honeywell, aided the Civil Engineer- 
ing Department of a local government with the design and pro- 
gramming of FORTRAN programs for bridge designs on the H-400. 


Wrote the major program for a pension system. 


PUBLICATIONS 


Data Processing at the New York World Trade Center 
- September, 1971 


Interfile: How it 
World Traders Magazine - April, 1973 
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SOMPUTER 
TECHNIQUES 


CORPORATION 437 MADISON AVENUE / NEW YORK, NEW YORK 10022 / (212) 421-4688 
cable address INTERACTCO 


April 8, 1975 


Mr. John C. Elliott 
First National City Bank 
810 Seventh Avenue 

New York, New York 


Dear Mr. Elliott: 


' Per your request we have attached an amended COINS Design schedule to 
reflect the following: 


a. The file design task has been increased to include 
a file design for those data elements in common 
with CCM and to create a design which may or may 
not make use of TDS/IDS. 


An equipment evaluation and selection task has 
been added to evaluate the possible use of a 
mini computer system for the COINS application. 


A task has been added to develop the functional 
specifications for any system oriented (e.g. 
data base manager) modules required in the event 
a mini-system is selected. 


To compensate for these additional and expanded tasks, it has been necessary 
for ACT to: ra 


a. Add additional man-weeks to the effort, and 


b. Reschedule the level of effort to be allocated 
to the application program design. 


The net result of these changes is an increase of allocated effort of over 
eight man-weeks. 


Sincerely, 


Anna F. Tipton 
General Manager 
New York Office 


NEW YORK ¢ WASHINGTON ¢ PHOENIX © MILAN 


(M. Messinger) 


Senior Consultant 
(4. Gatefield) 


Senior Consultant 
(M. Feathers) 
Senior Consultant 
(A. Harris) 
Senior Consultant 
(L. Nedzela 
Staff Scientist 
(R. Stout) 

Senior Consultant 
(to be specified) 


LEGEND aa DELIVERABLES 


AP?LICATION PROGRAM DESIGN 
BATCH/OFF-LINE PROGRAM DESIGN 
FILE DESIGN 


FUNCTIONAL SPECIFICATIONS OF 
SYSTEM MODULES REQUIRED IF A 
MINI~SYSTEM IS SELECTED. 


SYSTEM INTEGRATION 
TERMINAL SOFTWARE DESIGN 


SESERIPTION OF DELIVERABLES 


At the end of the 4th week, ACT will give a formal presentation on the 
file design approach. The basic decisions as to file content and ~ 
access method will have be2n made and will be presented but the documen- 
tation will not be available until the end of the 6th week. 


° 


At the end of the 6th week, ACT will deliver: 


a) File Design Specifications showing all data elements and access 
methods. 


Preliminary system loading calculations which include: 


COINS transaction rates, 
COINS disk access requirements, 


CCM loading, by COINS transaction type, created by the COINS 
system, and 


MD and MM transaction rates. 


c) The equipment evaluation and selection document which will include 
all considerations and calculations entering the selection process. 


At the end of the 1]th week, ACT will deliver the Terminal Software 
Specification. 


At the end of the 12th week, ACT will deliver: 


a) Functional Specificaticas for any required system modules (e.g., - 
data base manager) in the event a mini system is selected. 


b) Application Program designs, and 


cj Batch/Off-line program designs. 
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UNITED STATES COURT OF APPEALS soc 
FOR THE SECOND CIRCUIT 
je 


Docket No. 76-7400 


Civ. Ne. 73-5095. (LYM) 


MARIAN GATEFIELD, 


Plaintiff-Appellee 
SUPPLEMENTAL STIPULATION 
AS TO RECORD ON APPEAL 


ADVANCED COMPUTER TECHNIQUES CORP. 


Defendant-Appellant. 


IT IS HEREBY stipulated and agreed by and between 
exhibits 


the parties hereto, that the following additional 


are necessary for the determination of the within appeal and 


are to be part of the record on appeal. 


Exhibit 6 - Plaintiff's expense report. 


Exhibit 7 - Plaintiff's list of expenses. 


DEFENDANT'S EXHIBITS 


Exhibit W - Letter dated May lv, 1976 from 
Paul Z. Lewis, Esq. to Hon. Lloyd F. 


MacMahon. 


Exhibit X - Letter dated May 6, 1976 from Louise 
Doctor of British Airways to Herbert 
Klitzner, Esq. with attached copy of 
British Airways Ticket 


No. 1° 125 4202452651. 2. 


Exhibit Y - Letter dated April 26, 1976 from 
Louise Doctor of British Airways to 
Herbert Klitzner, Esq. with attachment 


of telex to London. 


Exhibit Z - Letter dated April 14, 1976 from Louise 


Doctor to Lewis & DeClemente 


It is further stipulated and agreed that defendant's 


exhibits W, X,Y & Z concerning matters discovered after trial 


are relevant only to the issue of defendant's right to a new 


triad. 


Lewis & DeClemente, Esquires 
Attorneys for Advanced Computer 
Techniques Corp. 


757 Third Avenue 
New Yark,\ New York [OER 
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Ralph R. Ferney, Esq. 
Attorney for Marian Gatefield 
299 Park Avenue 

New York, New York 10017 


hz 


R. FERNEY 


May 10, 1976 


Yon. Lloyd F. MacMahon 
United States District Judge 
United States Courthouse 
Foley Square 

New York, New York 10007 


Re: Gatefield v. Advanced Computer Techniques Corp. 
75 Civ. 5095 (LFM) 


nw oN ne 


Dear Judge MacMahon: 


Enclosed herewith is a letter dated May 6, 1976 
from Ms. Doctor of British Airways, enclosing an uplifted 
flight coupon for Miss Gatefield's flight to London on 
June 3, 1975. Prior to, or during the trial, we were 
physically unable to obtain a confirmation that Miss 
Gatefield's flight was on June 3, 1975, until Ms. Doctor 
transmitted this letter. 


As your Honor will recall, discovery had not 
commenced at the time of the pre-trial conference on 5 
March 15, 1976. However, depositions had been scheduled 
and the deposition of Miss Gatefield took place on March 
31, 1976, at which time, we were first informed that 
Miss Gatefield had no written evidence that she knew about 
to indicate when she flew to London. She said that she 
would try to locate additional documentation and would 
report back. At the deposition of Oscar Schachter, an 


ACT vice president, on April 7, 1976, which she attended, 
she furnished a copy of the ticket which had been originally 
purchased by her sister, she said, on March 17, but it did 
not have a date on it. 


In the following days, we contacted British 
Airways to see whether they had such documentation, and 
On April 12, 1976, served them with a subpoena (attached 
hereto). British Airways indicated that they could not 
obtain the information prior to the trial, but after the 
trial was completed and a motion for new trial:was made 
we continued to pursue this matter, especially in light of 
Migs Donaldson's unrebutted testimony that she had spoken 
to Miss Gatefield on the evening of June 2, 1975 to advise 
her of Mr. Lecht's letter. 


The letter from Ms. Doctor cf April 26, 1976, 
and the letter we received this week from Ms. Doctor 
dated May 6, 1976, show the efforts that British Airways 
made to identify which trip she traveled on. It has now 
been established that she left on June 3, 1975 on 
Flight BA~590. 


In her testimony on page 36, line 10, Miss 
Gatefield indicated that she left on June 2, 1975. That 
testimony is inaccurate. 


This evidence further demonstrates that Miss 
Gatefield was unquestionably aware of ACT's insistence 
that she not leave on leave of absence at that time. it 
shows that, reading Miss Gatefield's testimony in the most 
favorable light to her, she still had a full day to 
consider the consequences of her actions wefore she 
boarded the plane for England, and that her claimed shock 
at receipt of Mr. Lecht's letter was false. 


We furnish this information to the Court for 
its benefit in determining defendant's motions, and 
respectfully request that if your Honor's determinations 


are in any way controlled by this date of departure, that. 
this newly discovered evidence be considered. 


Respectfully yours, 


Paul Z. Lewis 

Attorney for Defendant 

Advanced Computer 
Techniques Corp. 


PZL/1ld 
Enclosure 


cc: Ralph R. Ferney, Esa. 
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PN 
Br itish 245 Park Avenue 


New York, N. Y. 10017 


airways Telephone: 983-3113 


May 6, 1976 


Herbert Klitzner, Esq. 

Lewis & DeClemente 

508 45 Street 

Union City, New Jersey 07087 


Re: Gatefield v. Advanced Computer 
Techniques 


Dear Mr. Klitzgner: 


Enclosed please find a copy of Miss M, Gatefield's 
uplifted flight coupon for British Airways' flight 590 of 
June 3, 1975. Although the date and flight number are not 
entered on the coupon, I am informed that our London office 
holds such coupons according to this information, and had 
Miss Gatefield not travelled on the flight specificd, i.c., 
BA 590/03 June 1975, they would have been unable to retrieve 


tne used coupon. 


British Airways considers that it has now complied 
with your subpoena in all respects and that it is under no 
further obligation to provide additional information in this 
matter. 


Very truly yours, 


- ie ae 


Vouise Doctor 
Paralegal Assistant 


Enclosure 
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Br itish 245 Park Avenuc 
alrwaySs New York, N. Y. 10017 


Telephone: 983-3113 


April 26, 1976 


Herbert Klitzner, Esq. 
Lewis & DeClemente 

757 Third Avenue 

New York, ,New York 10017 


Re: Gatefield v. Advanced Computer 
Techniques 


Dear Mr. Klitzner: 


Pursuant to our telephone conversation this 
afternoon, enclosed please find a copy of our telex to 
London requesting information on possible travel by Ms. 
Gatefield on June 1, 2 or 3, 1975, and the Passenger 
Name Record showing all standby passengers accepted for 
boarding on flight BAS590/3 June 1975, New York-London. 


I have asked our Peservations Officer to request 
a copy of the uplifted ticket which would show Ms. Gatefield 
actually boarded the flight in question, but am informed 
that this may take "some time" -- possibly more than I 
indicated to you on the telephone. We will however try our 
best to get the ticket copy for you,-and I will be in touch 
as soon as we have some answer from London. 


Very truly yours, 


Louise Doctor 
Paralegal Assistant 
Enclosures 
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British 265 Park Avenue 
New York, N. Y. 
airwayS Telephone: 983-3113 


April 14, 1976 


Lewis & DeClemente 
757 Third Avenue 
New York, New York 10017 


Attn: Mr. Klitzner 


Re: Gatefield v. Advanced Computer 
Techniques 


Dear Sirs: 


This will confirm my telephone conversation with 
your office yesterday, April 13, 1976, with respect to the 
subpoena issued on behalf of your client to British Airways 
for production of information regarding British Airways' 
rules and policies for discounted travel by employees and 
their relatives, and tickets or other evidence of travel 
by Marian Gatefield on or about May 29, 1975 through June i3,. 
1975. 


We have supplied you with a copy of our rules 
for discounted travel, but the information pertaining to 
Ms. Gatefield's alleged travel is held in our London office 
and would take one to two weeks to obtain. Unless I hear to 
the contrary from you, I will assume that this will be too 
late for use at trial and we will be excused from producing 
same. 


Very truly yours, 


Hen? we 


Louise Doctor 
Paralegal Assistant 


A 202 Affidavit of Personal Service of Papers LUTZ APPELLATE PRINTERS, INC. 
UNITED STATES COURT OF APPEALS 
FOR THE SECOND D CIRCUIT 


te 


‘tibia I a * 
y Index No. 


MARIAN GATEFIELD, 
Plaintiff - Appellee, 
- against - Affidavit of Personal Service 


ADVANCED COMPUTER TECHNIQUES, CORP., 
Defendant- Appellant. 


STATE OF NEW YORK, COUNTY OF NEW YORK 


I, Reuben A. Shearer being duly sworn 


depose and say that deponent is not a party to the action, is over 18 years of age and resides at 
211 West 144th Street, New York. New York 10030 
That on the 26th = day of October /9 76at 299 Park Avenue, New York, New York 10017 


deponent served the annexed Appendix upon 
Ralph R, Ferney 
the Attorney in this action by delivering a true copy thereof to said individual 


personally. Deponent knew the person so served to be the person mentioned and described in said 
papers as the herein, 


th 
October % 76 : , 
‘S LAY) A. ke Lal Pare ee 


NotARy BETH. A. HIRSH Reuben Shearer 
Y 4 mLIC, State of New York 


No. 41- 4623156 


Sworn to before me, this 
day of 


Quahiied ia Guce 
Commiss eer 


i , S$ Count 
vn Expires Maren 40, 1978 


